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why does 
a lawyer 
specializing in 


Bankruptcy 


use Words and Phrases 


every day? 


For the same reason a lawyer handling Trusts, Family Law or Criminal Law does. 


Words and Phrases works for these lawyers by providing 
direct access to case law fast. Here’s how you use it: 


In handling bankruptcy proceedings, the question of prefer- 
ential transfer often arises. Example: Company A deposits 
$75,000 to the account of Company B, alleged bankrupt. 
Subsequently, Company A receives the proceeds from the 
sales of $75,000 worth of tools, which had constituted a 
part of Company B’s inventory. Is this a preferential trans- 
fer? 
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What a great team effort! 

The lawyer population explosion—is it 
real? Is it harmful? Is it beneficial? Is the 
demand for law school seats continuing at 
the same intensity? These and many 
questions are thoroughly discussed in this 
issue of the Journal. 

Within the past year, I'll guess every 
lawyer in Florida has had one or more 
conversations about the booming growth of 
Florida’s legal profession. Some local bar 
associations have had their monthly 
meetings devoted to this subject either by a 
guest speaker or in general discussions. 
Some Bar members have devoted 
substantial time and research to the subject. 
One of these is J. Clinton Scott of Boca 
Raton. 

Last spring he was concerned. Concerned 
that the legal profession was headed for bad 
days in Florida if some attention was not 
addressed to the problem of lawyer 
population and soon! This was his message 
when he appeared before the Board of 
Governors in March 1975 at Sarasota. The 
Board responded with the formation of a 
special study committee which has worked 
diligently since developing conclusions set 
forth in this issue. 

Last summer's membership survey was 
prompted as a result of Clint’s urging that 
facts be secured from the rank and file 
lawyers about how they felt about lawyer 
population. The surveys are completed, the 
analysis done, the crystal ball gazing 
terminated and what we have for you is a 
dynamic issue of the Journal designed to 
acquaint you with a broad prospective of 
the lawyer population concern with views 
from extremely knowledgeable persons 
from all corners of our profession. Some 
views will anger you. Some you will 
question. With others you will agree. If your 
own views are not expressed, we welcome 
them for subsequent publication in our 
Letters Column. 
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Just about every current, vexing challenge 
to the legal profession is touched on by one 
or more of our authors—legal education, bar 
examination and admissions; supply and 
demand as they affect the practicing lawyer 
in legal aid, labor relations, family law, 
taxation, corporation law, and _ ethics; 
problems, opportunities and challenges in 
so far as what the Bar can do, economic 
benefits of designation and better office 
procedures, and the movement toward 
prepaid legal services, lawyer advertising 
and antitrust litigation. 

A special issue such as this doesn’t just 
happen. It is a team effort by a group of 
dedicated lawyers and law deans who have 
given generously of their talents to make this 
issue what it is. We on the Journal staff are so 
genuinely grateful to all these persons who, 
without a doubt, are the busiest in our ranks 
yet willing to devote their time to sharing 
their thoughts with you about this current 
subject. Special thanks go to all our Florida 
law school deans who have so carefully 
compiled their views in a refreshing manner 
with their typical spirit of cooperation with 
The Florida Bar. 

How rewarding to the Journal staff! At no 
time in the past 15 years of my service as 
Journal editor do I recall more membership 
interest and participation. For six months as 
guest editor, Stephen E. Nagin of Atlanta 
has given unselfishly of his time to produce 
this issue for you. He wrote all the authors, 
asked their help, secured it, met with the 
Journal staff in Tallahassee for several days, 
and in a word, made a 150% effort. Stephen, 
we thank you. 

So now read on. We hope you have the 
same excitement as we, when you have 
reviewed this comprehensive treatment of 
Bar membership expansion issues. 


MARSHALL R. Cassepy 
Executive Director 
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This issue of the Journal deals 
exclusively with the problems of the 
overcrowding of the legal 
profession in Florida. An effort has 
been made to present both sides of 
each issue encompassed by the 
overall question—Do we have an 
overpopulation of lawyers in 
Florida? Admittedly, this question 
is not an easy one to answer. Yet, 
based upon the tremendous 
concern expressed by lawyers from 
every part of the state, I feel that the 
Bar has a duty to address the 
question and take appropriate 
action based upon its findings. 


The Question of Numbers 

Peter J. Fannon, The Florida 
Bar’s assistant director, programs, 
has recently completed a survey of 
Bar membership and legal practice. 
Due to the tremendous response of 
Florida lawyers to the Bar survey, it 
is believed that the survey results 
are a fairly accurate reflection of the 
legal practice in this state. 

Although statistics are ofttimes 
misleading, the data received from 
The Florida Bar survey and other 
sources provide ample cause for 
concern. The figures clearly reveal 
that during the past five years the 
percentage of increase in the 
number of lawyers in Florida has 
greatly exceeded that of the general 
population. Further, projections 
made for the remainder of this 
decade show that we may expect 
the lawyer population to grow at 
more than double the rate of the 
general population of the state. 
Currently, there is one lawyer for 
every 553 persons in Florida, a ratio 
which is expected to be reduced to 1 
for every 397 persons by 1982. Not 
only future law graduates, but all of 
us, will likely feel the impact of this 
disparity in growth. 

As can be seen from the views 
expressed by various members of 
the Bar in this issue of the Journal, 
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there are those who are concerned 
about the impact of such growth on 
both the public and the profession, 
whereas others welcome it as an 
opportunity for the expansion of 
available legal services. Thus, we 
must decide whether such rapid 
growth is a curse or a blessing. 


Job Availability 

A problem which currently exists, 
probably the result of this rapid 
growth, is the increasing difficulty 
facing newly graduated lawyers in 
obtaining positions which require 
legal training as a prerequisite for 
employment. The state’s largest law 
school, the University of Florida, 
reports that approximately one-half 
of all recent graduates were 
unemployed at the time of 
graduation. Further only 50 percent 
of those employed had positions 
within the private sector. This 
paints a bleak picture for those 
currently enrolled in each of the 
state’s five law schools. 

The views expressed by 
members of the Bar suggest that 
most of us recognize the 
unavailability of job opportunities 
to be acritical problem. Some argue 
that the basic economic law of 
supply and demand will serve to 
reduce both the enrollment of law 
schools and applicants for 
admission to The Florida Bar. 
However, as yet neither the law 
schools nor the Bar has experienced 
such a reduction. In fact, those 
seeking admission to our law 
schools still outnumber available 
seats by approximately eight to one. 
The inevitable conclusion is that 
any decrease in law school 
enrollment in the foreseeable future 
is unlikely. 

Most agree that a duty is owed to 
prospective law school applicants 
to inform them of the constrictive 
job market facing them upon 
graduation. The question remains 


whether such action by the Bar is 
adequate to deal with the problems 
of supply and demand in our 
profession. 


Effect Upon the Public 

Some argue that any attempt to 
limit overexpansion of the legal 
profession is merely a form of 
economic protectionism. However, 
a more compelling argument is 
found in an increase in the ethical 
transgressions by members of our 
profession and many believe there 
is a correlation between 
overexpansion of the legal 
profession and an _ increased 
deterioration of the professional 
responsibility practiced by many 
Florida lawyers. Violations such as 
unethical soliciation and 
misappropriation of client’s funds 
logically could be, at least in part, 
caused by an inability to compete 
on the part of some members of an 
already overcrowded profession. If 
such a cause and effect relationship 
does in fact exist, it is the public 
which suffers. Our grievance 
committees attribute a major 
portion of ethical violations and 
offenses against the public to 
attorneys in the lowest echelon of 
the economic spectrum. According- 
ly, the Bar has a duty to take such 
action as is necessary to improve the 
environment which breeds such 
unethical violations. 

Regardless of the specific action 
which is ultimately taken, 
inevitably it must exercise closer 
supervision over entry into the 
profession. If the opposite 
approach be taken, many more less- 
qualified individuals are placed in 
an economic situation which forces 
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them to disregard the precepts 
which guide our professional 
conduct, thereby increasing the 
chances of harm to those seeking 
legal counsel. 


The Florida Bar Exam 

As you know, a passing grade on 
The Florida Bar exam is a 
prerequisite to admission to The 
Florida Bar. The current standard 
of determining pass or fail, 
established by the Supreme Court 
of Florida, results in a passing score 


for approximately 92% of all those 
who take the exam. The court has 
recently ordered that a separate 
ethics section be added to the bar 
exam, which will be graded in 
accordance with the previously 
established standard. This is a most 
praiseworthy addition, but does it 
go far enough? It may well be time 
to re-examine the pass-fail policy 
applied to the Bar exam, as well as 
other aspects of the process for 
admission to the Bar. 

Our state, blessed with an 
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extraordinary climate, has become 
a retirement haven. Thus, it is not 
uncommon for one in our 
profession whose practice is located 
in another state, to seek 
membership in our state bar with 
the thought of opening a Florida 
practice in later years, or of 
handling, via long distance, the 
legal affairs of their retired clients. 
Any unethical conduct of such 
lawyers is beyond the effective 
reach of the Bar’s disciplinary 
program. 

Many argue that this should be 


alleviated by the adoption of a. 


residency requirement for bar 
membership. In any event, it is 
healthy to periodically re-examine 
our admission process to assure that 
both the public and the profession 
are best served. 


Special Bar Committee 

The Board of Governors 
appointed a special Board 
Committee to study all aspects of 
the rapid expansion of the legal 
profession in Florida. This 
committee studied the question 
without any pre-existing 
assumptions that a problem does in 
fact exist. Some argue that there isa 
demand for legal services by the 
economic middle class which is not 
being met. Accordingly, the 
committee pursued solutions such 
as more efficient and effective 
delivery of legal services. Upon 
completion of its study, 
recommendations were presented 
to the Board of Governors for 
consideration at its January 
meeting. Chairman L. David 
Shear’s report of these recommen- 
dations is included in this Journal. 

The issue of overcrowding has 
already prompted more expres- 
sions of concern from the grassroots 
lawyers of our state than any other 
issue which has confronted the Bar 
since I have taken office. I am 
hopeful that this special issue of the 
Journal will encourage each of you 
to reflect upon this question and 
communicate your thoughts and 
concerns to your elected 
representative on the Board of 
Governors. 


J. Rex Fararior, Jr. 
President 
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Whatever 
toWhizzer Willi 


Who can ever forget the time In the complex world of ree 
that old Whizzer scored six touch- estate conveyance, costly losses 
downs against the SantaFe = can occur due to error or fraud. 
Satans while playing the entire _ It is our professional responsibili 
second half with five broken ribs, _ to protect your clients against 
during the worst blizzard in football —_ losses arising from dete in 
history? That was the Whizzerfor title asinsured. 
you. All heart. Unfortunately the 
old Whizzer was all heart when it 
~came to business, too. He paid 
‘two gentlemen from Colorado 
‘more than $1 million for a ski 
resort in the Rockies. He didn’ 
_ bother to get title insurance 
because the two gentlemen were | 
Whizzer Williams fans, and 
honest-looking guys to boot. 
| Years later the Whizzer tried _ 
to sell the resort, and found out 
that those two avid admirers ha 
_ been swindlers who never did 
have title to the ski resort, and 
_ that they had retired to Rio. 
Ever since then, it's been all 
downhill for the old Whizzer. 
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The Demand for 4 
Legal Education— 
Five Views 


Joshua M. Morse has been the dean of the 
Florida State University College of Law 
since July 1, 1969. Formerly the dean of the 
University of Mississippi School of Law, he 
practiced law for 14 years before joining the 
Mississippi law school faculty. He was a 
Sterling Fellow, one of the highest awards 
for law students, while doing graduate work 
at the Yale University School of Law. He also 
did graduate work in economics and history 
at the University of Southern Mississippi. He 
received his law degree from the University 
of Mississippi School of Law (1948). 


The Florida Bar and the state’s 
law schools are discussing the need 
and advisability of restricting 
admissions to the State of Florida’s 
law schools.! I view all such 
regulatory proposals from a 
conservative position, i.e., one 
opposed to government interven- 
tion and regulation of economic 
affairs unless absolutely necessary.? 
Stated another way, the free market 
place should regulate economic 
decisions. Decisions to allow 
governmental regulation of a part 
of society should be made on clear 
data, for compelling policy reasons, 
and only with the clear 
understanding that such regulation 
is at the cost of interfering with the 
American way of letting demand 
determine supply.* 

The reasons most often 
expounded for curtailing 
admissions to Florida’s law schools 
are: (1) that the great number of 
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recent law school graduates are 
overcrowding the profession,‘ and 
(2) that firms are decreasing their 
rate of employment, thus resulting 
in Florida law students finishing 
three years of law school with little 
prospect of a job. 

There is little hard data available 
to support these claims. We have 
neither criteria nor data showing 
that the profession is overcrowded.5 
Neither do we have a clearly 
defined policy upon which a 
decision to curtail admissions 
would rest. We of the Bar cannot be 
so selfish as to base such a decision 
on the protection of our own 
individual financial future. Such 
interference in market entry is 
indefensible on _ traditional 
conservative economic and social 
policy grounds. Under this 
conservative economic approach, 
barriers to entry into an economic 
endeavor should be kept to a 
minimum so as to foster free 
competitive enterprise. 

Weare in the position of someone 
who removes two or three marbles 
from the bottom layer of a bowlful 
of marbles. Such a change causes 
endless other changes in the 
positions of every marble in the 
bowl. Yet when we remove the 
marbles, we know neither where 
the other marbles will move, nor 
which marbles will move. 

There is every indication that the 
market is operating in an orderly 
manner to regulate the supply of 
lawyers in Florida. The number of 
students taking the Law School 
Admission Test has declined 
slightly for the last two years after 
unprecedented increases for about 
ten years.’ Graduates at Florida 
State are meeting increased 
employer resistance.* This 
information is being transmitted to 
every applicant here.® Our 
applications are down slightly.'° 
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Let’s not monkey with the market 
mechanism. 

If the reason for limiting access to 
law schools is based upon an idea of 
public protection, it is equally 
subject to attack. If the bar is to be 
upgraded by admitting only the 
“best,” we are again interfering with 
the laws of supply and demand, and 
I, as an economic conservative, 
cannot condone this interference. If 
automobile manufacturers were to 
decide that Americans or Floridians 
should ride in only the “best” or 
“safest” automobile and _ limited 
production to Rolls Royces or 
Mercedes 450 SEL sedans, safety 
and comfort might be maximized. 
But only the few able to pur- 
chase the automobiles thus 
produced would benefit by the 
manufacturers’ decision. Most 
people would not be able to ride at 
all, and many would find 
transportation curtailed. 

I firmly believe that the rise in the 
number and severity of malpractice 
suits against physicians is directly 
attributable to the limited supply of 
doctors produced by the medical 
schools.Access to medical schools is 
controlled by the AMA’s power of 
accreditation. Limiting entry into 
the doctor market has surely 
resulted in a rise in income for 
doctors already in the market. 

Although the treatment 
technique of the limited number of 
doctors produced under today’s 
system is better than that of doctors 
schooled in the days of relatively 
free production, I believe this to be 
at the expense of overall medical 
benefit to the general public. Many 
minor ailments that the old family 
physician would treat go untreated. 
Doctors are overworked, pressed 
for time, and consequently unable 
to devote sufficient time to minor 
everyday problems. Their services 
have become too costly for most. 
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The result has been a disenchant- 
ment with the medical profession 
by the general public. Another 
result is hurried, halfway service. 
Both contribute to patient 
dissatisfaction and the malpractice 
problem. Lawyers by the nature of 
the adversary process make 
enemies even when they are doing 
the best job possible. Let’s not add 
to this abrasion by limiting the 
public access to representation by a 
member of the bar.!! 

Returning to the problem of 
limiting access to the legal 
profession in Florida by limiting 
law school enrollment, we find no 
available data upon which to base a 
decision.'? First, such a move would 
not result in substantially fewer 
lawyers in Florida since fewer than 
half of the lawyers who take the 
Florida bar examination go to 
Florida law schools.'3 The 
proportion of out-of-state law 
school graduates to total annual 
new admissions to the Bar has been 
increasing over the last five years. 
Obviously more lawyers see greater 
opportunities to practice in Florida 
than in other states. Unless the 
supply is limited on a national basis, 
Florida’s efforts would result only 
in depriving Florida residents of a 
chance to attend a Florida law 
school. They could still go 
elsewhere. 

In 1927 Dean Harry Trusler of the 
University of Florida College of 
Law said that “[s]hould it become 
necessary for Florida boys [and 
girls] to leave the state to study law, 
it is likely that some of them will not 
come back and those who return 
will be at the outset deficient in 
Florida law.” While some might 
want residents not to come back to 
Florida, I doubt if Florida lawyers 
would want their new brethren 
“deficient in Florida law.” 

Second, we do not know what 


demand for legal services will be 
three years from now. The best 
judgment of those who have 
studied the matter is that the data is 
unclear. When recently at the 
dedication of the Florida Board of 
Bar Examiners Building, Erwin 
Griswold, former Solicitor General 
of the United States and Dean of the 
Harvard Law School, said: 


[T]he bona fide need for legal services in our 
society is almost unlimited;. .. our problem 
in the future will not arise because we have 
too many lawyers, but will be a question of 
organizing and facilitating our means for 
delivery of legal services so that we can best 
take care of the needs of persons who want to 
use a lawyer, or ought to want to use a 
lawyer.'5 

Third, under present private and 
public funding plans, support for 
the good law schools that Florida 
has developed is less than for 
any other comparable graduate 
program.'® Sadly, limiting 
law school enrollment will result in 
a decrease in funding for the 
students in this state’s law schools. 

Fourth, the Cabinet and certain 
legislative committees believe that 
access to law schools is already too 
limited. The Cabinet has proposed 
opening a night law school in 
Tallahassee.'” The leadership of the 
Senate recommended to the Senate 
Select Committee on Law School 
admissions that requirements for 
admission be lowered consider- 
ably.'® This alone would 
substantially increase the size of 
existing programs. 

Because of this uncertainty as to 
both the present and the future, I 
would suggest allowing the unseen 
hand of the market place to guide 
our admission policies, thus preven- 
ting sudden shifts that will result in 
unforeseen and undesired changes. 
Let’s not move the marbles until we 
know where they will come to rest. 
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FOOTNOTES 


'See generally Fannon, “A Study of 
Florida’s Future Need for Lawyers,” 104 
(1972) (cited as Fannon); Report of the 
American Bar Association Task Force on 
Professional Unitization (1972) (printed as 
appendix III in Fannon, 84-116) (cited ‘as 
ABA Task Force.) 

“For a general discussion and classical 
economic analysis of the dangers of 
regulating access to the professions see 
Friedman, Capitalism and Freedom 137-160 
(1962) (cited as Friedman.) 

3“...[T]he scope of government must be 


limited . . . to preserve law and order, to 
enforce private contracts, to foster 
competitive markets . . . any (other) such use 
of government is frought with danger... . 
There should be a clear and large balance of 
advantages before we do.” Friedman, 2-3. 

‘Staff study, “What the Law Firms Are 
Paying Your First Year Out,” 4 Student 
Lawyer 23 (1975). 

5ABA Task Force, 83. 

®]d., 84. 

2. The existence of a large pool of well- 
qualified, legally trained individuals 
constitutes a major opportunity and should 
be viewed as a significant national resource. 

3. The organized bar shares the 
responsibility for finding ways to utilize 
this resource. 

4. No limitation or restriction ought to 
be placed on the number of qualified 
individuals entering the legal profession by 
arbitrarily restricting the number of places 
in law schools or unnecessarily raising bar 
admission standards. 

7Prelaw Handbook: The Official Guide 
to ABA Approved Law Schools 1975-76, 17 
(1975) (cited as ETS Handbook). 

’ Confirmed by talks with Jane Rigler, 
placement officer of the Law College at 
F.S.U. While clear data is not available the 
impression is one of a tightened market. 

®To the same effect see the caveat in ETS 


Handbook at 11 used by the great majority of 
law school applicants and career counselors. 

Information obtained from Ms. 
Standley, Admissions Office, College of 
Law, Florida State University. 

Lawyers’ malpractice suits are already 
increasing and being extended in scope of 
risk and extent of liability, e.g., Goff, “The 
Securities Trap: The Brave New World of 
Disclosure,” 5 Juris Doctor, No. 10, Nov. 
1975 at p. 19. 

“Although the difficulties vary from 
region to region and from school to school, 
the great majority are still managing to find 
law related jobs.” ABA Handbook 11. 

13Information furnished by staff, Florida 
Board of Bar Examiners. - 

\“Trusler, University of Florida Law 
Notes, 1 Fla. St. B.A.J. 10 (1927). 

15Griswold, In Praise of Bar Examiners, 47 
Fla. B.J. 644 (1973). 

16Law Schools in the State University 
System are presently funded at a lower rate 
per student and have a higher number of 
students per faculty member than any other 
graduate program spanning three or more 
years of study. 

Resolution of the State Board of 
Education, State of Florida (Cabinet) dated 
Ist day of July 1975. 

18Unofficial report on file at University of 
Florida, College of Law. 
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LL.B. from Columbia University Law 
School, 1937; and the LL.D., from Smith 
College, 1967; Layfette College, 1974, 
Boston College, 1974, Boston University, 
1974, and Syracuse University, 1974. 


Soia Mentschikoff, widow of Karl N. 
Llewellyn, is dean of the University of Miami 
School of Law. She previously was a visiting 
professor at Harvard and a professor at the 
University of Chicago and practiced law in 
New York from 1937 to 1949. She has served 
as a member or chairman of numerous 
national committees, including the National 
Advisory Commission on O.E.O. Legal 
Services, president of the American 
Association of Law Schools, A.B.A. Section 
on Legal Education, and is a life member of 


TRADEMARK SEARCHES 


ALL RELATED SERVICES 


PATENT OFFICE/COMMON LAW SEARCHES -— supply mark (word and/or illustration) and goods or services. 
Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law $20. Comprehensive Search 
(Patent Office and Common Law Combined) $40, 2 or more $35 each. Copies at cost. Rush service available. 
Unless specified, a Comprehensive Search is made. 
RELATED TRADEMARK SERVICES -—We can perform every type of Trademark Service the attorney could require— 
Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. Phone or write for details and fees. 
GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information quickly supplied at 
all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — Bids, Reports, Bills, Regulations, 
etc. FEE: $20 per hour pilus expenses. 


Serving attorneys exclusively - Let us be your Washington office 
Over 25 years successful experience - Not connected with the Federal Government 
GOVERNMENT LIAISON SERVICES, INC. 
Sulte 711F, 1828 L St NW, Wash DC 20036 Phones (202) 737-4120 - 737-3677 


There has been a great deal of 
speculation recently as to whether 
the combination of recession and an 
increase in the number of current 
law graduates and law students may 
not result in an “oversupply” of 
lawyers with a consequent glut in 
the employment market for recent 
and prospective law graduates. I do 
not believe that such a result is in the 
cards on any long-term basis. On a 
short-term basis, particular 
localities and particular areas of 
practice may suffer from 
overstaffing, but, net, even on a 
short-term basis, the legal work to 
be done is of sufficient quantity and 
the unserviced portion of our 
population is sufficiently large to 
absorb all of the law graduates and 
lawyers who wish to practice law. 

Let us examine first in a sketchy 
way, the impact of recession on the 
kind and quantity of legal work to 
be done.' Certain types of legal 
work decline: new issues; 
commercial, real estate and 
industrial loans; other develop- 
mental matters can be postponed or 
halted. Certain types of legal work 
increase: commercial litigation; 
reorganization and bankruptcy; 
realization on collateral involved in 
secured financing, legal problems 
of cancellation and postponement. 
Certain types of legal work are 
relatively independent of the 
impact of recession: taxes, estates; 
malpractice; tort generally; 
criminal law, workmen’s 
compensation, divorce, and work 
involving regulatory agencies and 
subsidy or welfare-granting 
institutions. 

Obviously, lawyers involved in 
the declining areas will have less to 
do and will need less help in those 
areas, but those same areas are the 
“front end” of the areas in which 
work will increase and whereas, for 
example, it takes two lawyers, or 
two law firms, to negotiate a loan, it 
takes many more when a debtor 
company with a complex bond and 
equity structure goes into 
reorganization. Assuming 
appropriate retooling by the bar, a 
retooling which may not be 
necessary for law students who 
have had appropriate courses in law 
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school, the available legal work has 
a net increase in this simple 
illustration which represents a 
common area of practice already 
being fairly well served on the front 
end. There is a period of transition 
with a fall-off, which I see signs we 
are already emerging from, and 
then the total quantity of available 
work increases. Foreclosures and 
realization on collateral of all types 
rise to the fore and secured 
transactions are subjected to the 
acid test of bankruptcy. 

There is also new legal work 
emerging on the horizon in new 
areas. Some of it is a result of recent 
Supreme Court decisions. We are 
all familiar with the impact of the 
“right to counsel” cases in the 
criminal law area. Juveniles, 
prisoners, mental health patients, 
etc., are other classes of persons 
whose legal rights are now being 
scrutinized. In addition, 
immigration and naturalization 
problems are moving to front and 
center as are antitrust matters in all 
their manifestations. Argument, 
hearings and studies involving all 
aspects of regulation of consumer 
goods as wellas the traditional areas 
of regulated industries are 
burgeoning and utilizing lawyers in 


both the public and private sectors. 
The legislative halls are filled with 


proposed legislation, state and 
federal, and lawyers are and will be 
playing their roles there. More and 
more the concept of “private 
attorney general” seems to be 
taking hold as a substitute for the 
cost of creating new bureaucracies 
in consumer situations. Again, the 
current law student may be already 
tooled to help handle these 
problems and, therefore, be a 
necessary addition to lawyers 
trained in the past. 


“Let us look at the undone 
legal service of the middle 
income group. If every family, 
not person, in that group 
utilized a lawyer for two or 
three hours a year, we would 
need at least 50% more lawyers 
than we now have.” 


Finally, we have the areas of 
undone or inadequately available 
legal service. There are two such 
areas: one, in the middle income 
group; the other is the smaller town 
or county where there simply are 
not enough lawyers because so 
large a proportion of law students 
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fail to see the opportunities that 
exist there and so many faculties fail 
to prepare students for the kinds of 
practice involved there. Let us look 
first at the undone legal service of 
the middle income group. If every 
family, not person, in that group 
utilized a lawyer for two or three 
hours a year, we would need at least 
50% more lawyers than we now 
have. The American Bar 
Association and many state bars are 
currently engaged in major efforts 
to provide such services; group 
plans, open and closed; judicare are 
two illustrations of what is being 
talked about. Apart from the 
impact of crime, property loss and 
tort litigation, what are the 
recurrent legal needs of the middle 
income group? Five are constant: 
(1) warranty and consumer credit 
on the purchase of goods; (2) lease 
or purchase of home or apartment; 
(3) income taxes; (4) estate planning 
and (5) domestic relations. We 
could cure the first tomorrow by 
having either the courts or the 
legislatures decide that reasonable 
attorneys’ fees are an element of 
consequential damages for breach 
of warranty or failure to follow the 
relevant state or federal law with 
respect to the installment sales 
contract involved. There would be 
no need then for class actions. 


The third—taxes—has been 
pretty effectively taken over by the 
accountants. Can we devise a 
competitive service? The second, 
fourth and fifth are still within our 
preserve, although there are 
increasing signs that trust and 
insurance companies are taking 
over estate planning and brokers 
are taking over real estate contracts 
and financing advice. Are we 
competent to handle these on a 
competitive basis? Finally, can we 
devise simple to administer forms 
and guidelines for use by attorneys 
in small as well as large towns and 
cities in all of these fields? I think 
the answer if “yes” and I think the 
future will involve attempts in this 
direction as well as in the direction 
of group legal services and judicare. 
The reason I believe this to be vital 
is that, whatever may be said for the 
merits of “designation” or 
“certification” of specialties in 
urban areas having fairly large 
populations, the areas of smaller 
population will still be largely 
serviced by the general 
practitioner. If the service to be 


provided is to be competent, and 
within the means of middle income 
families, he needs the kind of forms 
and guidelines I am talking about on 
an accurate and current basis. 

Implicit in this discussion is the 
assumption that law schools and the 
bar will unite in the tooling and 
retooling processes which are 
necessary to maximize the 
provision of the legal services which 
are needed by the country on, at 
least, a minimally competent level. 
The University of Miami Law 
Schools is already engaged in this 
effort, e.g., the tax and estate 
planning LL.M’s (courses which are 
also available to our J.D. 
candidates), and is in the planning 
stage with respect to much of what I 
have mentioned here. I would hope 
that others would join in our effort, 
both on a national and on a state 
basis, and that necessary 
preliminary funding for such things 
as the provision of forms and 
guidelines for general practitioners 
would be forthcoming. 


“There is no shortage of legal 
work to be done in the 
foreseeable future. The real 
issues are our competence to 
do it and our competence in 
training future lawyers to do it 
better...” 


There is no shortage of legal work 
to be done in the foreseeable future. 
The real issues are our competence 
to do it and our competence in 
training future lawyers to do it 
better and to deliver our services in 
all areas where they are needed and 
to all groups who need them. 

Finally, there is a sizeable group 
of law trained persons who do not 
wish to practice law. There’s ready 
entry into business and banking 
managerial positions; into loan and 
trust departments; into brokerage 
and investment houses and the like. 
Law training is viewed as a saleable 
commodity in these areas as well as 
in practice. 


'The issue of cash flow and prompt 
payment is temporarily an important impact 
of recession. The crucial fact is that it is 
temporary and we are almost through it. 
Some of these may also increase because of 
other factors. See, e.g., the growth of 
medical malpractice. 
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Richard T. Dillon is dean and professor of 
law at Stetson University College of Law, St. 
Petersburg. He has been a member of the 
faculty at Stetson for the past 18 years and 
holds the B.S. and L.H.D. degrees from the 
University of Tampa, the ].D. degree from 
Stetson University College of Law, and 
LL.M. degree from New York University 
School of Law. 


In its 1974 Review of Legal 
Education, the American Bar 
Association presented statistics 
which revealed that total 
enrollment in law schools in the 
United States had increased from 
86,028 in 1970 to 116,517 in 1974, 
and that the number of new lawyers 
admitted to the Bar had increased 
from 17,922 in 1970 to 30,707 in 
1974.! With the profession growing 
at the rate of more than 30,000 
lawyers a year, an economic 
projection that “. . .an average of 
over 20,000 jobs a year will open up 
between 1974 and 1985,” should be 
less than encouraging for 
prospective law school graduates. 

The increase in new admittees to 
the Bar over the past several years is 
the result of an unprecedented 
demand for legal education that 
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started several years earlier. A 
number of reasons can be given for 
the increased interest in legal 
training at the turn of this decade. 
The chief reason, perhaps, is the 
substantial population increase in 
the age group that supplies the 
greatest number of applicants for 
admission to law school. Other 
contributing factors include the 
opportunity to be instrumental in 
social reform, lack of job 
opportunities for engineers and 
Ph.D.’s, and lack of prerequisite 
training for entrance into the 
various fields of medical science 
and other exacting disciplines. 

Currently, peak demand for legal 
education continues to exist, but 
reasons in addition to those initially 
assigned are beginning to surface. 
Women in greater numbers than 
ever before have been entering law 
schools, with the result that they 
comprised approximately 20 
percent of the total enrollment in 
ABA approved law schools at the 
end of 1974.3 Additionally, an 
undetermined number of university 
graduates unable to find suitable 
employment in our sluggish 
national economy are following the 
historical pattern of bolstering 
enrollment in schools offering post 
graduate education, particularly 
legal education. 

After an abortive attempt to deal 
with the initial deluge of 
applications for admission in 1970, 
Stetson University College of Law 
like most law schools realized that it 
was confronted with the necessity 
of deciding whether or not to limit 
enrollment. Although the College 
rejected the idea of imposing an 
arbitrary cap on enrollment, it 
concluded that, in order to deal 
fairly with the increasing number of 
applicants for admission, an 
improvement of the modest 
admission standards then being 
applied would not only be 
necessary but academically 
desirable. The College saw this 
course of action as an opportunity 
to improve the quality of its student 
body and, at the same time, remain 
in a conservative growth posture 
until a decision was made with 
respect to a proposed new law 
school at the University of South 
Florida. Although the Board of 
Regents ultimately decided that 
the state did not need another tax 
supported law school, Stetson has 
continued to follow the initial 


course it set out on five years ago. 

The College now has a total 
enrollment of 445 students as 
compared with a total enrollment of 
481 students in fall, 1970, a decrease 
of 36 students. Of greater 
significance, perhaps, is the 
improvement that has taken place 
in the academic quality of the 
student body. The first-year class 
today has an average LSAT score of 
612, more than 100 points over the 
average LSAT score of the first- 
year class in 1970. Although there 
has been considerable inflation in 
undergraduate grading in recent 
years, the cumulative grade point 
average of all first-year students at 
Stetson in 1975 is 3.12 on a 4.0 scale, 
up from 2.55 in 1970. During 1975, 
2,056 persons applied for admission 
to Stetson; 406 were approved for 
admission, and 163 enrolled. The 
College is now approving approx- 
imately one out of every five 
applicants, but is enrolling only one 
out of thirteen. Prior to 1970, more 
than one out of two applicants were 
approved, and just under one out of 
two enrolled. 


One of the great tragedies of 
today’s society is the fact that so 
many young men and women who 
aspire to be lawyers are being 
denied that opportunity because 
most law schools are observing the 
limits of their sound educational 
capacity. If additional capacity 
could be created to accommodate 
more students, the profession, 
unfortunately, would not be able to 
absorb them. Those who are con- 
cerned with supply and demand 
within the profession should know 
that over the past five years law 
schools have withstood extreme 
pressure to go beyond their sound 
educational capacity by admitting 
an even greater number of 
applicants. If most law schools had 
not acted responsibly in dealing 
with the unprecedented increase in 
demand for legal training, 
placement problems for law 
graduates and economic and ethical 
problems for the Bar would be even 
more serious than they are. 

As information about placement 
difficulties in the legal profession is 
communicated to prospective law 
school candidates by the various 
media, and it should be, new 
applications for admission should 
begin to take a downward turn. The 
initial reaction to a decrease in 
applications by schools operating at 
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full tilt will be to search out ways to 
keep enrollment up to accommo- 
date a capacity budget for faculty, 
staff and curriculum. In order to 
maintain a capacity operation, 
which requires a full enrollment, 
some schools, after using up the 
then existing backlog of qualified 
applicants who had been previously 
rejected only because of space and 
resource limitations, may be 
pressured to lower standards for 
admissions. Succumbing to such 
pressures would have to be at the 
expense of forfeiting quality gains 
that came about by not submitting 
to earlier pressures from other 
quarters. If and when that time 
comes, all law schools must be more 
responsible than ever to the 
profession and to society. 


“One of the greatest tragedies 
of today’s society is the fact 
that so many young men and 
women who aspire to be 
lawyers are being denied that 
opportunity...” 


Unfortunately, the profession can 
take no immediate solace in any 
prediction that applications for 
admission to law school should take 
a downward turn as the job market 
tightens. If a moratorium were 
declared on law school admissions 
tomorrow, there would still be over 
116,000 currently enrolled law 
students in the United States 
patiently waiting to join a 
profession that already counted 
approximately 385,000 lawyers 
among its numbers at the end of 
1974.4 

Membership in The Florida Bar 
now stands at 19,000 and is growing 
at a current clip of 2,000 new 
lawyers a year. Few lawyers may be 
aware that less than half the current 
candidates for the Florida bar 
examination are graduates of 
Florida law schools, or that our state 
is part of a multi-state bar 
examination consortium with 
limited reciprocal benefits 
beginning in February, 1976. 

The Florida Bar should be 
commended for the prompt 
attention being given to the 
problems of supply and demand 
within our profession. The Board of 
Governors has appointed a special 
committee comprised of Board 
Members to study the matter and to 
report its recommendations back to 
the Board for action. 
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The committee’s task will be 
most difficult if it measures the 
demand for lawyers by the 
projected number of available jobs 
which require the delivery of 
familiar legal services in traditional 
ways to those who have been 
receiving adequate legal services 
over the past five years or so. 
Recognition that demand, so 
measured, differs from the need for 
lawyers will guide the committee to 
solutions that will not only more 
adequately meet the legal needs of 
the poor and the elderly, but will 
expedite efforts already under way 
to include the economic middle- 
class once again among those 
members of society who are the 
recipients of legal services. 
Hopefully, before its task is 
completed, the committee will 
direct its attention to strengthening 
the enforcement machinery for the 
Bar’s ethics program, to re- 
examining the process for 
admission to The Florida Bar, and 
to implementing a current study 
that will identify geographical areas 
in this state where the need for legal 
services is not being met either 
because of the lack of fiscal 
resources, or because of an 
undersupply of lawyers. o 


FOOTNOTES 


' ABA Law Scxoots and Bar ADMISSION 
REQUIREMENTS A Review of LEGAL 
EpucaTIon in the Unirep States - 1974, 
6, 38, 39 (1974). 

2 Ginther, “Law School Graduates Face 
Tight Job Market,” 19 OccupaTIONAL 
OvTLooK QuarTERLy, 2, 3 (Fall 1975). 

3 White, “Is That Burgeoning Law School 
Enrollment Ending?” 61 A.B.A.J. 202 (Feb. 
1975). 

4 Supra note 3 at 204. 
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Law. A 1952 law graduate of Northwestern, 
he now serves as vice-chairman of the ABA 
Section of Legal Education and Admissions 
to the Bar. 


The question “Too many lawyers 
for too few jobs?” seems at first 
blush to be more rhetorical than 
inquisitive. It is truly provocative. A 
free society cannot exist for long 
unless its legal system functions well 
and is reasonably accessible to all. A 
threshold question is, therefore, are 
legal services available at less thana 
prohibitive cost? The recently 
convened American Assembly put 
it this way. “‘An equally 
fundamental national goal is the 
provision of genuine access for all 
persons to effective education, 
adequate nutrition, decent housing, 
proper medical care—and now, 
effective legal services.” (Emphasis 
added.) 

Not more than a year or so ago, 
then ABA President James D. 
Fellers said in an address to the 
Willamette University College of 
Law that “70 percent of the 
American public is without legal 
services.” He wrote only recently 
that “there must be many more 
lawyers if we are to provide legal 
assistance to the literally millions of 
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middle-income persons who with 
reduced legal costs and prepaid 
service plans, will soon be seeking 
it.” 61 A.B.A.J. 1055 (1975). Others 
also argue that access to the legal 
system is, in fact, severely restricted 
for want of common sense vehicles 
of delivery, leaving many “caught 
in the cracks, too rich to qualify for 
legal services and too poor to afford 
a lawyer at market rates.” 121 Cong. 
Rec. 1 (July 9, 1975.) Remarks of 
Senator Tunney. 


Even so, our rhetorical query 
suggests in a not too subtle way that 
we as a profession may now face, in 
common with those ventures 
known as regulated industries 
“affected with the public interest,” 
a need to limit the number of 
licenses available. 

Statistics support the negative 
and unproductive proposal of 
restrictive admission of those within 
the ranks who possess adequate 
credentials. They are formidable as 
are the conclusions found in a 
November 1975 Department of 
Labor study. That study indicates 
job prospects for law student 
graduates will remain bleak for at 
least ten years. Indeed, “A: law 
degree could come to be valued 
primarily as certification of high 
accomplishment in the liberal 
arts.... The economy, consequently, 
is required to live with a wasteful 


process and forego the full use of 
valuable, specialized skills.” 

For my part, I am most reluctant 
to endorse the “close the door” 
approach. I applaud the editorial 
position of the ABA Journal which 
states that, “...the law schools have 
been placed in the position of 
making the first response, (to the 
increase in numbers) and _ that 
response has been in the best 
tradition of legal education...to 
accept as many qualified students 
as facilities will accommodate...” 
48 A.B.A.J. 270 (1972.) I would 
modify it only by saying, “as many 
qualified students as facilities and 
resources will accommodate.” I 
accept the conclusions of the 1972 
ABA Report of the Task Force on 
Professional Utilization and the 
inspirational challenge it sets forth. 


“1. There is no conclusive 
evidence to indicate that there are 
now or are likely to be in the 
foreseeable future more legally 
trained men and women than can 
be satisfactorily and productively 
employed. 

“2. The existence of a large pool 
of well-qualified, legally trairied 
individuals constitutes a major 
opportunity and should be viewed 
as a significant national resource. 

“3. The organized bar shares the 
responsibility for finding ways to 
utilize this resource. 

“4. No limitation or restriction 
ought to be placed on the number of 
qualified individuals entering the 
legal profession by arbitrarily 
restricting the number of places in 
law schools or unnecessarily raising 
bar admission standards. 

“5. While the expansion of 
existing law school facilities and the 
creation of new facilities should be 
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undertaken with caution so as not to 
dilute the quality of educational 
resources, if the demand for legal 
education continues at present or 
higher levels, facilities should be 
provided for all qualified 
individuals seeking to study law. 

“6. The organized bar and law 
schools should increase their efforts 
to provide legal education 
opportunities to members of 
minority groups, and law schools 
should take precautions to assure 
that the great competition for 
admission to law school does not 
result in reducing opportunities for 
members of such groups. 

7. “The American Bar Association 
should encourage and assist the 
development of lawyer placement 
activity among state and local bar 
associations and law schools. 

“8. The American Bar Association 
as well as state and local bar 
associations and law schools should 
inform the public that there may not 
be sufficient positions in the near 
term in some traditional fields of 
legal practice or in some geographic 
areas for all those who may seek 
such positions and further investi- 
gate and publicize the developing 
areas in traditional practice and 
otherwise which offer new 
opportunities.” 


“| am most reluctant to 
endorse the ‘close the door’ 
approach.... We advise, and 
thereby perhaps dissuade, the 
prospective law student about 
the limited career opportuni- 
ties he may face.... The consent 
to be transformed from layman 
into lawyer must be informed.” 


Frankly, I am ata loss to state the 
position better. I hope the bar of this 
state will adopt it as a means of 
achieving reasonable access to legal 
services and equality of 
professional opportunity for all 
with the talent to serve. 

I do not mean to suggest there are 
not constraints consistent with an 
open opportunity position which 
will limit the number entering the 
profession. There are. The test of 
the legitimacy of each must, 
however, be measured primarily by 
its value to those in need of advice 
and counsel. 

We advise, and thereby perhaps 
dissuade, the prospective law 
student about the limited career 
opportunities he may face while we 
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await the true impact of Judicare, 
group legal services, specialization 
or designation and the era of the sub 
and paraprofessional. The consent 
to be transformed from laymen into 
lawyer must be informed. 

The limitation on the number of 
applicants we can accept and 
adequately train with the limited 
resources available is a constraint 
the propriety of which I believe few 
would question. (Appendix A is a 
summary for the last five years of 
our admissions statistics.) 

If it can be demonstrated that 
limiting the number of lawyers to 
be admitted each year will result in 
better services for more people at a 
lesser consumer cost, one might be 
hard pressed to deny the virtue of a 
constraint with such a motivational 
base. I doubt, however, that this 
case can be made. 

If those charged with the 
discipline of the bar confess an 
inability to preserve the integrity of 
the profession unless numbers are 
limited, the closed door proponents 
might well have made a prima facie 
case. But, would they not have 
proved too much? My guess is there 
would be other nonbar controlled 
regulatory processes and 
commissions urged as adequate to, 
and anxious for, the task of riding 
herd on the lawyers. 

Another question asks whether or 
not the rapid spawning of law 
graduates has exacted a toll in 
insufficient training or preparation. 
I hasten to note that the “spawning 
of law graduates” is no more rapid 
now than it has ever been. Indeed, 
the gestation period has been 
lengthened, if anything. As all of us 
know, there was a day not beyond 
memory when no undergraduate 
training was necessary as a 


prerequisite to bar admission and to 
earning a law degree. Then too, 
many of us leaving World War II 
were advantaged, time-wise, by 
entering law school after only three 
years of undergraduate work. Now 
almost universally an undergrad- 
uate degree is necessary for 
admission. In accordance with this 
lengthening trend, Section 21 of the 
Rules Relating to Admission to The 
Florida Bar, adopted April 23, 1975, 
requires evidence that an applicant 
received an academic 
bachelor’s degree granted on a basis 
of a four-year period of study in a 
college or university....” This 
represents a significant change 
from the superseded provision 
which required “...at least three 
years’ in-residence undergraduate 
work. . . .” (Just what impact the 
new “four-year period of study” 
requirement will have on 
undergraduate time-shortened 
degree programs being urged on 
the State University System in the 
name of economy is a bit unclear.) 

Throughout this time, the three 
years of law study requirement, 
much to the consternation of certain 
academic reformists, has remained 
virtually unchanged. 

Without hesitation I submit that 
the law graduate today has the 
advantage of a curriculum more 
comprehensive, more challenging 
and, yes, more practical in focus 
than the law graduate of any 
preceding era. Who would have 
believed even a decade ago that our 
own school’s curriculum in taxation 
would require six full-time tax 
teachers as it does today? Many 
clinical students try more cases 
during their law school experience 
than they will ever try in practice. 
The more important question is 


whether the graduate could be 
better trained and what is the 
impact of numbers on moving to 
achieve that objective. 


“The law graduate today has 
the advantage of a curriculum 
more comprehensive, more 
challenging and, yes, more 
practical in focus than the law 
graduate of any preceding 


era.” 


Appendix A 

Number of Number of Number of 

Applications Applicants Applicants 

Class Received Selected Reported 
Fall, 1972 2267 424 240 
Fall, 1973° 1626 423 234 
Fall, 1974 1692 395 205 
Fall, 1975 1882 384 193 


* It would appear that beginning with Fall, 1973 a significant self selection process 
came into play. College graduates with minimal credentials vis-a-vis law school 
admissions criteria no longer applied. This may well have resulted from publication 
and wide use of the “Prelaw Handbook, the Official Guide to ABA Approved Law 
Schools,” beginning in 1971-72, which contains a credentials profile for the entering 
classes of almost all ABA approved schools. 
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The answer is most certainly yes. 
With resources one half of those 
devoted to our medical counter- 
parts, (I would settle just before 
trial at one third) we could work 
with classes of a reasonable size, 
enlarge our clinical opportunities, 
develop drafting exercises under 
careful supervision, provide 
expanded head-to-head trial and 
appellate advocacy work and .... 
Unfortunately, but not too 
illogically from the taxpayer’s 
perspective, state funds go where 
the students are. Fewer students 
mean fewer dollars, less flexibility, 
and I believe a poorer quality 
program. The option of reducing 
numbers to further increase 
competency, is for the time being 
nonexistent. 

While reading a bit of history 
recently, I ran across the following 
comments: 

“About 1300, the counters and 
attorneys practicing in the royal 
courts began to get a professional 
organization. The attorney came to 
be regarded as an officer of the 
court in which he practices (and) 
some care was taken to ensure that 
unqualified persons should not 
practice. Thus a statute in 1402, 
after lamenting that many attorneys 
were ignorant and not learned in 
the law, required all candidates for 
inclusion on the roll to be examined 
by the judges....” Cross and Hand, 
The English Legal System (5th Ed. 
1971) 383. 

The level of competency of each 
of us as a matter of mutual concern 
has survived the centuries and is of 
the greatest importance. This leads 
me to the belief that even assuming 
today’s average law graduate 
equals or exceeds in competence his 
average professional ancestor upon 
the graduation day of each, we 
might still conclude today’s new 
lawyer has insufficient training. 
If so, we should address that 
problem forthrightly. When we do, 
we will most certainly demand that 
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the cost of legal education per 
student be increased. This will 
mean that to an even greater extent 
a constant level of public funds for 
legal education will limit the 
number of graduates from public 
schools of law. Those graduating 
from private institutions will 
represent the affluent among us toa 
greater and greater degree. The 
numbers result of that is unclear. 
The constraints I endorse are 
those dictated by our quest for 


competency and integrity. The 
unpredictable Dow-Jones, labor 
statistics which in part depend 
on the price of gasoline or like 
fluctuating bench marks, are not 
good enough to make our 
profession what we know it can be. 

Let's, as the Bar with quality of 
leadership and membership second 
to none, accept the challenge of the 
American Assembly and the ABA 
Task Force. Our efforts should not 
be concentrated on what will 
inevitably, although unjustifiably, 
be seen as economically inspired. 
Instead, we should make certain the 
quality of legal education ever 
increases and view the product of 
that education as a significant 
national resource. O 


BY DEAN 
LAURANCE 
M. HYDE, JR. 


Lawyers who are dedicated to 
their profession and concerned 
about the profession’s continuing 
ability to deliver quality legal 
services to the public are properly 
concerned with the question of the 
effect which overcrowding may 
have on their profession and on the 
services they render. Perhaps it 
helps to realize that this is not the 
first time that we have thought 
about the problem. A glance at a 
few columns in a randomly selected 
volume of Index to Legal 
Periodicals under the subject 
heading “Legal Profession” lists the 
following articles: “Economic 
Crises in the Legal Profession”, “Is 
the American Bar Really 
Overcrowded?’’?, “‘Is the 
Pennsylvania Bar Overcrowded?”’, 
“Overcrowded Bar’, “Over- 
crowded? The Price of Certain 
Remedies”>. Since that time, nearly 
40 years ago, the number of lawyers 
in practice and their incomes have 
risen very substantially. 

Also since that time the world of 
lawyers has changed in other ways. 
Western democracies are based on 
a belief in the rule of law and on the 
belief that liberties and _ rights 
without access to the law to protect 
them are meaningless. Nonetheless, 
only recently has the concept of 
providing legal services to all 
citizens been seriously considered. 
England’s Legal Assistance Act has 
made counsel available to the poor 
since 1949 on a broad basis. Much 
more recently in this country, the 
Legal Assistance Act of 1967 has 
provided legal counsel to a segment 
of the population always 
inadequately served, and it has 
reached only a relatively small 
segment of the nation’s population. 
However, the new Legal Services 
Corporation, funded for its first 
year of operation at $88 million, is 


Laurance M. Hyde, Jr., dean of Nova 
University’s new law school in Ft. 
Lauderdale, practiced law and served as a 
Missouri circuit judge in St. Louis. From 1965 
to 1974 he was dean of the National College 
of the State Judiciary, an American Bar 
Association program on the campus of the 
University of Nevada. 


A Sweeter Way 


I noticed in the January Bar News 
two full pages of the names of 
applicants wanting to become 
Florida lawyers. Why? I could plant 
20 acres in sugar cane, fertilize and 
work it, and make syrup out of it, 
and make twice the money young 
Florida lawyers can make, and go 
fishing over 300 days out of the 365. 
Even raising rabbits would be a 
better deal. 


—E. E. Callaway 
Bristol 
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now in its organizational stage with 
a board of directors appointed by 
the President of the United States 
and confirmed by the Senate last 
summer. It announced the selection 
of its first president in December.® 
Its mission is to make legal services 
available to the poor and to explore 
the ways in which the effect of the 
federal money can be multiplied. It 
seems likely that in the future, its 
funding will increase.” 

At the same time, we are also 
witnessing beginning steps to 
develop prepaid legal services, 
mostly as fringe benefits similar to 
medical insurance. 


“The legal profession did not 
panic 35 years ago and should 
not do so now, especially on 
the basis of short term 
evidence obtained during an 
unprecedented inflationary 
recession....” 


These two new developments, 
the Legal Services Corporation and 
prepaid legal services, will surely 
mean that millions of people who 
have never in the past been able to 
even consider obtaining legal 
advice or assistance will now 
demand it. 

We are going to see sweeping 
changes in the way law is practiced 
and in the way legal services are 
delivered. 

The new Legal Services 
Corporation and the accelerating 
move toward prepaid legal services 
are an important part of the 
pressures for change. In addition 
we will see: 

1. Increasing public demand for 
legal services at reduced prices. 
Some of this demand will come 
from the corporations who will pay 
for services to individuals under the 
prepaid services plans. This 
pressure will increase the use of 
paraprofessionals and perhaps lead 
to offices staffed entirely by legal 
technicians under the supervision of 
a lawyer. I have in mind the pattern 
of a medical laboratory to which 
physicians send patients with 
specific instructions as to the tests to 
be performed by the technicians. 
The supervising physician 
supervising the laboratory sees that 
training and methodology 
standards are maintained and 
updated. 

2. Price Competition. Third 
party funding under prepaid legal 
services programs will cause some 
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degree of comparison shopping, 
probably no more than we now 
have in medical insurance plans and 
by liability carrier. The Goldfarb‘ 
decision does not do away with 
advisory fee schedules, but it does 
prohibit mandatory ones and opens 
the door for client comparison 
shopping. 

3. Increasing law office 
efficiency through specialization, 
use of paraprofessionals, modern 
computer recordkeeping, compu- 
ter storage of form paragraphs for 
contracts, wills, etc., drafting by aid 
of magnetic tape typewriters and 
computer research. 

4. Rapidly increasing specializa- 
tion and increasing ease of referral 
of clients, perhaps under changed 
ethical standards requiring that 
the specialist perform only those 
services for which the client was 
referred and send the client 
back to the forwarding lawyer for 
any other services. A clearer duty 
might be placed on all lawyers to 
recommend or associate a specialist 
when the problem requires one.® 

5. Advertising. A discussion draft 
of proposed amendments to Canon 
2 of the Code of Professional 
Responsibility was circulated in 
December 1975 by the A.B.A. 


Standing Committee on Ethics and 
Professional Responsibility. The 
amendments would remove all 


restrictions against lawyer 
advertising so long as not false or 
misleading. 

The ethical considerations 
under Canon 2 would advise against 
self-laudation and fee information. 
This writer hopes and expects that, 
at the very least, these will be 
changed from more aspirational 
ethical considerations to mandatory 
discipline rules. 

6. We are still short of fully 
implementing the right to 
competent counsel decreed in 
Argersinger,"® let alone meeting the 
implied analogy for civil matters. 

Thirty-five years ago, the 
medical profession, listening to 
fearful voices in their ranks, kept a 
lid on the number of admissions to 
medical schools. The result has 
been extremely high income for 
practicing physicians, a shortage of 
medical services amounting to very 
nearly crisis proportions, the 
development of alternatives to 
medical services and the 
development of extremes of 
specialization which have resulted 
in highly efficient delivery of 
services, but dissatisfaction and 
boredom on the part of physicians 
whose work has become so 
repetitious to justify comparisons 
with a Detroit automobile assembly 
line. We have seen financially 
successful physicians who are 


A Crowded Bar No Deterrent... 


I have always expected to be a lawyer. Now, however, as a young black 
female about to receive a B.A. degree, my chosen vocation may be an 
unavailable “avenue to success.” 

Most college seniors considering a law career have read articles concerning 
the vast increase in numbers of students entering law schools, phenomenal tuition 
fees, unavailable financial aid, and stiff competition after passing a difficult bar 
examination. It is not easy to take such displeasing news lightly. Yet, I have 
chosen to be optimistic about the upcoming three-year endeavor. There is a 
positive side although it might not be presently quite as visible. 

I have come to the conclusion that there is room at the top or somewhere 
thereabouts, for anyone in the profession who is dedicated and capable. The 
key, for me, will be to exercise my mind, to devote my attention to the study of 
law. Nothing that is good and worthwhile comes easy. I am willing to sacrifice 
a heavy social calendar so as not to succumb to mediocre attempts at bare 
proficiency. I recognize that “law is a jealous mistress.” 

Fortunately, I was raised in a legal environment; my parents are practicing 
attorneys. This has been an added incentive for me as social and educational 
trends in our country have not always embraced black professionals, especially 
females. I know there really is no one to stop me but myself; success will come if 
I am willing to make the necessary sacrifices. 

I am quite sure I have the mental stamina necessary to complete law school 
and become a top-notch attorney. I have no trepidation about being employed, 
even in a crowded bar. 

—Dawne Mann 


Dawne Mann is a political science major and a senior at Spelman College, Atlanta. She 
will commence legal education this September, hopefully at a Florida law school. Her 
thoughts may explain, in part, why some future lawyers do consider a legal career 
despite significantly increased bar membership and future competition. 
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bored with their daily routine to the 
extent they leave established 
practices to enter other fields. 

These developments have not 
been in the public interest. They 
would have placed nearly all 
medical care out of the reach of 
most Americans without the 
development of extensive private 
and government clinics and 
insurance. Given the inherent 
differences between the pressures 
for medical and legal services, it is 
highly unlikely that clinic and 
insurance programs of similar 
extent will develop for legal 
services. 

The legal profession did not 
panic 35 years ago and should not 
do so now, especially on the basis of 
short term evidence obtained 
during an unprecedented 
inflationary recession, predicted by 
nearly all observers to be a short 
term one. As to the long range, the 
A.B.A. Task Force on Professional 
Utilization has made the most 
detailed study we have available 
and are profession’s most 


“The fact is that we simply 
are not smart enough to 
determine how many lawyers 
are to be needed 10 years from 
now or 40 years from now.” 


authoritative findings. In Dean 
Julin’s excellent writing, he refers to 
the task force’s findings in detail 
elsewhere in this issue. 

The fact is that we simply are not 
smart enough to determine how 
many lawyers are to be needed 10 
years from now or 40 years from 
now. Any attempt to control the 
market as to the supply of lawyers 
will predictably result in the same 
kind of fiasco as has our govern- 
ment’s attempt to manage the 
United States economy. It may be 
relevant that West Germany, witha 
free market, prospers while Britain 
and the United States are doing 
relatively poorly with managed 
economies. I would feel much safer 
in permitting the free market to 
operate as to legal services. I believe 
this will give us a stronger 
profession and one that better 
serves the public. 
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Clerkship— 
the Missing 
Preparatory Link 


BY JOHN A. 
RITTER 


John A. Ritter is associate professor of law 
at the University of Miami Law School, 
where he has taught for six years. He is also a 
senior partner in the Coral Gables law firm of 
Ritter & Ritter. He holds the B.S. degree, 
Northwestern University (1965), the ].D., 
Case Western Reserve University (1968) and 
LL.M.., Yale University (1970). 


Some Assumptions Questioned 


Law schools serve as a barometer 
of change in the legal profession. 
Just as the profession faces the 
problem of too many lawyers, the 
schools are facing the problem of 
too many students. As I look at the 
difference in law schools six years 
ago and today, two incidents stand 
out in my mind. When I started 
teaching in 1970, I silently 


complained about the “large” first 
year classes I was assigned to teach, 
numbering between 60 and 75 
students. This year, my freshman 
class numbers 150. 

Quantity, of course, is the most 
obvious change; however, there 
may also be a qualitative change as 
seen in a second incident. Last year I 
found it necessary three times to ask 
students, both male and female, to 
stop chewing gum while they were 
reciting in class. This may be 
unrelated to the burgeoning law 
student population, but it is a 
phenomenon I have observed only 
with dramatic increases in class size 
and appears to me to signal some 
sort of change in law students. 

I believe the legal profession 
should utilize this atmosphere of 
change to question several 
assumptions about itself. One is that 
a law degree signifies adequate 
preparation to practice law. The 
second is that a bar examination is a 
sufficient check on law schools to 
keep unqualified graduates from 


practicing law. The history of 
American legal education and its 
relations to bar membership causes 
me to question these assumptions 
and to recommend a major addition 
to current requirements for 
admission to the bar. 


A Short History and Criticism of 
Legal Education 


Before the turn of the century, 
most legal education in America 
was not received in law schools. 
The most common route to the bar 
was by private reading and office 
apprenticeship. Since law schools 
competed with law offices, formal 
legal education remained oriented 
toward practice. In the last 75 years, 
we have done a remarkable about- 
face. School has become the rule 
rather than the exception. In the 
1920's, there were still two-year law 
schools and admission was directly 
from high school. Only in the 30's 
and 40’s was a college degree 
seriously considered. This higher 


An Overcrowded Bar—Why? 


There are those who place responsibility for this “overcrowding” on the 
doorstep of the law schools, citing sporadic instances of absurd advertising 
propaganda to justify their claim. I would remind such that they are mistaking 
effect for cause. Clamor for admission to law schools has been nationwide and 
this clamor has given occasion, if not justification, for the group of smaller 
independent and frequently inferior type schools which are now under attack. 

The reason for the growing demand for legal training is not far to seek. The 
average young man of the last decade has been taught to worship along with his 
elders at the altar of fame and affluence. These, rather than idealisms, have 
controlled him in the choice of a profession. Rightly or wrongly, he reasoned the 
law would help him win both. He knew of innumerable examples, all in his 
favor. All stimulation to the contrary, probably 99 percent of the present 
members of the Bar chose their profession with precisely this idea in mind. It is, 
perhaps, unfair to blame them for this. Altruistic idealisms, pure benevolence 
and uncommercialism, rather painfully over-stressed at times by some hoary 
members of the American Bar, are prone to develop with maturity, when 
material success already has been achieved. This idea of gain and fame, together 
with the advantages of legal training as an aid in social and political aspirations, 
undoubtedly is the dominating reason for the mounting tidal wave of law 
students in the last decade. 


We hear a great deal about the criticism of the legal profession at present, and 
we also hear a great deal from lawyers about raising the standards of the 
profession in order to correct the evils which cause the criticism. It occurs to the 
writer that professional standards cannot be raised merely by making bar 
examinations increasingly difficult. Such procedure savors of over-valuing 
intellectual brilliance or “smartness,” exemplified in celerity and cleverness at 
solving certain studiously involved test questions, at the expense of other equally 
or more important qualifications for a private or public advocate at the Bar. It 
may be stressed that the essence of the criticism of the legal profession, as it 
pertains to the individual membership, is not that lawyers are not smart, but 
rather that they are “grasping,” “crooked,” “tricky,” or “too smart”—a criticism 
by no means confined to those recently admitted to practice. 


—John J. Schumacher 
President, Southwestern University 
Tue Law StupeEnt, October 1934 
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education requirement found its 
way into state bar rules resulting in 
the rigorous structure we are caught 
in today of college—law school— 
and bar examination. If longer 
education were synonymous with 
better lawyers, then the profession 
would have profited. Unfortunate- 
ly, several factors force me to 
conclude this is not true. 

Although legal education is 
flourishing today, it suffers serious 
shortcomings from the viewpoint of 
the profession and the public. First 
and foremost is numbers. Large 
lecture classes are no way to learn 
the practice of law. If physicians 
were taught anatomy by the lecture 
method, the public would be 
shocked and the medical profession 
condemned; however, when 
lawyers learn evidence in large 
lecture sessions taught by the case 
method, we accept it. Today’s law 
student completes a course in civil 
procedure without ever seeing a 
complaint or a motion. An “A” 
student in contracts has never 
drafted or negotiated a contract. 
One reason for the lack of 
preparation for practice in our law 
schools is the implicit belief of legal 
academics that the mastering of 
appellate cases makes one an expert 
in the field. In fact, the case method 
is probably the most expedient 
method for one professor to teach 
many students. A further reason for 
lack of practical preparation lies in 
the contempt for law practice held 
by the majority of law professors. 

The problem of the profession 
today is that legal education has 
been captured by academics while 
at the same time academic 
education has become enshrined in 
state and national bar association 
rules. 


My Recommendation 


Law schools have gone from one 
extreme of practical, office- 
oriented legal education to another 
of academic, impractical legal 
education. This is not to say that law 
school education is bad; it is 
probably better and more rigorous 
than any in America today. It just 
does not prepare its graduates to 
conduct court cases or advise clients 
about legal matters. 

Bar examinations do not serve 
this purpose. They are simply a 
double-check on law schools to see 
that the lawyer knows how to deal 
with legal principles. 
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It is time for the profession to 
return to a middle ground between 
academics and practice. Bar 
admission should be premised upon 
a law school degree as well as some 
practical experience. This is the 
system of European and South 
American countries as well as 
England and Canada; a law degree 
is not synonymous with 
membership in the profession. 
Some period of practical 


experience—call it internship, 
clerking, or apprenticeship—is 
necessary. 

Law school clinical education 
could be the answer but is not 
because it is not a required part of 
the curriculum and, as presently 
conducted, is too identified with 
poverty law. Clinical education is 
still awaiting contact with the 
mainstream of law practice. 

My recommendation is that we 
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look to the model of states like 
Rhode Island, Delaware, and 
Maine, which until very recently 
required three-month law office or 
judicial clerkships after law school 
and prior to bar membership, as 
well as Canadian provinces like 
Ontario, which require three years 
of law school plus a six-month to 
one-year law office clerkship. This 
will supply today’s missing link in 
preparation for the legal 
profession—practical experience. 0 


Improving the Bar 
by Improving 
Admissions 


BY THOMAS 
Cc. COBB 


A> 


Thomas Carter Cobb is a partner in the 
firm of Mahoney, Hadlow, Chambers & 
Adams, Miami. He has been an assistant dean 
and assistant professor of law at the 
University of Florida College of Law where 
he taught courses in evidence, remedies, 
state constitutional law, and legal ethics. He 
graduated in 1964 with a B.A. inhistory from 
Davidson College and from the University 
of Florida College of Law with a] .D. in 1968. 


At this moment, thousands of 
people all over the country have 
their hearts set on starting the 
practice of law in Florida within the 
next five years. An astonishing 
number of them will be admitted to 
our bar right on schedule. Many will 
survey the terrain of our profession 
and begin staking out tracts that 
may be uncomfortably close to my 
territory. . .or to yours. 

A career in “The Law” is 
fashionable like never before. Your 
theories on why we lawyers are 
‘thought to lead such glamorous 
lives are undoubtedly better than 


mine. Whatever the cause of this 
syndrome, it is causing over- 
crowding in our profession, and I 
am writing this article in order to 
suggest and discuss some ways in 
which the bar may profit from that 
overcrowding.! 


Bar Admissions Quota 

But first, let me dispose of a straw 
man. Shall we try to limit the 
number of people who may be 
admitted to our bar in the future? 
This is a tempting response, 
because it would salve some of our 
anxiety over the competition, while 
at the same time it would assure the 
public of orderly, gentlepersonly 
growth in our numbers. But an 
admissions quota wouldn't really be 
fair, would it? Besides, it would be 
illegal, not to mention anti- 
capitalistic. 

In State v. Sperry,? former Chief 
Justice O’Connell wrote: 
The reason for prohibiting the practice of 
law by those who have not been examined 
and found qualified to practice is frequently 
misunderstood. It is not done to aid or 
protect the members of the legal profession 
either in creating or maintaining a monopoly 
or closed shop. It is done to protect the 
public from being advised and represented 
in legal matters by unqualified persons... . 


The same reasoning would surely 
apply to a restriction which is 
imposed for the sole purpose of 
limiting the number of persons who 
may practice law in our state. A bar 
admission quota might reduce the 
level of that unethical conduct of 
lawyers which can be exacerbated 
by overcrowding in the profession, 
but the connection is too tenuous to 
justify such a stringent restriction of 
personal liberties. Under our 
Florida Constitution, a bar 
admission quota would be subject 
to challenge as a denial of due 
process or equal protection of the 


law, on the theory that it would be 
an arbitrary and discriminatory 
exercise of the state’s police power 
for a purpose not rationally 
connected to the furtherance of 
public health, safety, morals or 
general welfare.’ Federal 
constitutional standards would also 
prevent an admissions quota.‘ 


Positive Aspects of Overcrowding 
Not all of the consequences of 
overcrowding need be negative. 
For example, the economic 
hardship and competition caused 
by overcrowding may prod us as a 
group to pay more attention to 
developing means of delivering 
legal services in ways which are 
rewarding to us and affordable to 
our consumers. Perhaps it will also 
cause us to focus more of our 
resources on developing and 
enforcing our ethical norms. 


Improve Bar Admissions Process 
The probable surplus of lawyers 
in our state offers us the opportunity 
to obtain standards of admission to 
our bar which will promote a level 
of competence and fitness which 
was never before possible. In this 
time when lawyers are at a surplus, 
bar examiners can afford to impose 
more rigorous standards in the 
admission process than would be 
socially desirable at a time when 
there is a public need for more 
lawyers. The function of the bar 
admissions process is the 
determination of a minimum level 
of competence and fitness to 
practice law in this state. But that 
level of competence is not an 
absolute concept, nor is it subject to 
precise measurement. The 
Supreme Court of Florida 
recognizes this in its present floating 
system of determining a passing 
grade on our bar examination. 
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The bar admissions process can 
be the backstop for the screening 
functions performed by the law 
schools. Most law schools seem to 
focus their primary efforts on 
stimulating the brightest students, 
and are not necessarily infallible in 
sorting out the marginal students. 
Let it suffice to say that cheating, 
LSAT and transcript frauds, grade 
inflation, and easy routes through 
the increasingly flexible law school 
curricula are the least possible 
sources of production of marginal 
law graduates.5 

Perhaps the required minimum 
level of competence as demon- 
strated by performance on our bar 
examination is lower now than it 
should be. Unfortunately, there 
seems to be no practical and 
uniform way to measure the 
competence of a lawyer after that 
lawyer is admitted to the bar, but at 
least it would be interesting to 
ascertain whether there is any 
correlation between low scores on 
the bar examination and the 
imposition of disciplinary action by 
the Supreme Court of Florida, 
particularly for misconduct relating 
to incompetence. However, bar 
exam scores are now confidential, 
so even spotty information such as 
that is not available. 

If the Bar determines that the 
present minimum level of 
competence and fitness to practice 
law in Florida should be raised in 
order to insure that the consumers 
of legal services receive better 
representation, the Bar could 
recommend that the Supreme 
Court of Florida implement some 
or all of the following changes in the 
present bar admissions process: 

1. Raise Minimum Score on Bar 
Exam. Raise the minimum score or 
curve level required for passing the 
bar examination. 

2. Minimum Scores for Individual 
Segments of Bar Exam. Provide 
that a score below a certain level on 
any segment of the test would result 
in automatic failure. This would 
prevent “selective cramming” for 
the exam. 

3. Expand Coverage of Bar Exam. 
Enlarge the range of subjects on 
which an examinee may be tested. 
Perhaps Florida’s designation plan 
will evolve into a specialization 
scheme under which lawyers must 
be certified to practice in certain 
fields, but as long as lawyers are 
permitted to practice in all major 
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areas of the law, their competence 
in those areas should be subject to 
testing on the bar exam. This 
suggestion is not intended as a 
proposal that the number of 
questions on the bar exam be 
increased, but rather that the 
questions be selected from a wider 
range of subjects. 

4. Test on Legal Ethics. Include a 
question on legal ethics, failure of 
which would result in failure of the 
entire examination. 

5. Residence Requirement. 
Require that every applicant be a 
bona fide and continuous resident 
of this state for six months prior to 
taking the bar exam.® This would 
enable the bar examiners to make a 
more adequate investigation of the 
character of the applicant. The 
applicant could also be required to 
furnish as character references the 
names of several residents of 
Florida who have known the 
applicant as a resident of this state 
for some period less than six 
months. 

6. Legal Internship. Require that 
every applicant submit evidence of 
completion of at least 15 semester 
hours of approved clinical legal 
education. By imposing this 
standard in addition to the existing 
educational requirements for 


admission to the Bar, the Bar could 


ensure that the vitally necessary 
basic doctrine courses now taught 
by most law schools could be 
preserved. Approved clinical legal 
education could be obtained in any 
law school approved by the ABA, 
or perhaps in approved legal aid 
clinics outside of law schools. 
7.No New Law Schools. During the 
past three years, several proposals 
to expand existing law schools or to 
create new law schools in Florida 
have been circulating. I believe 
these proposals have been made 
primarily in response to the 
troubling fact that our state-assisted 
law schools are turning away 
approximately 90% of their 
applicants, most of whom would 
have been considered well 
qualified academically to study law 
a decade ago. Many people fear 
that “well rounded” applicants are 
being denied legal education in 
favor of a group of people who may 
have intellectual capabilities but 
few others. Yet the law schools must 
use fairly objective admissions 
criteria, geared primarily to the 
common measurement of grade 
and test scores, if they are to avoid 
the discontent and claims of 
discrimination which would result 
from application of vague 
admissions standards. 

Perhaps an answer to this 
problem is a law school admission 
process which would identify a 
large group of academically well- 
qualified applicants and would then 
select among them on a random 
basis similar to the old Selective 
Service lottery system. Whether a 
lottery system has merit or not, it 
does not make sense to allocate any 
resources to expansion of legal 
education facilities in this state at a 
time when the profession is 
wrestling with overcrowding pains. 
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Such resources could better be 
allocated to improvement of the 
existing schools, to expansion of 
their libraries, to improvement of 
student-to-faculty ratios, and to 
raising faculty salaries to attract and 
retain the best available teachers. 
We cannot simply close the doors 
of our profession to the clamoring 
mobs outside them. The 


appropriate responses to the 
present popularity of our profession 


are those which seek to benefit from 
it. The quality of our bar can be 
improved significantly without 
depriving the public of lawyers it 
needs if we improve our bar 
admissions process while we await 
application of the laws which 
govern the populations of rabbits 
and foxes. Oo 


FOOTNOTES 

! The Florida Bar's Committee on Student 
Education has proposed certain of these 
ideas to The Florida Bar and will consider 
others. 

* 140 So. 2d 587 (Fla. 1962). In this case, the 
Florida Supreme Court enjoined a man 
licensed to practice before the U.S. Patent 
Office from designating himself as a “patent 
attorney” and from engaging in certain 
activities relating to the operation of the 
federal patent laws for clients in Florida. The 
U.S. Supreme Court, which may have 
agreed with Justice O’Connell’s reasoning 
quoted above, disagreed with his result, and 
vacated the decision. 373 U.S. 379 (1963). 

3 Fla. Const. Art. I, §§ 2, 9. See, generally, 
Levinson & Alloway, Florida Constitutional 
Law Casebook (3rd ed. 1973) 632-34 and 
755-56 (citing authorities). 

* Schware v. Board of Bar Examiners, 353 
U.S. 232 (1957); See also Brotherhood of 
Railroad Trainmen v. Virginia, 377 U.S. 1, 
reh. den. 377 U.S. 960 (1964); United Mine 
Workers v. Illinois State Bar Association, 389 
U.S. 217 (1967); Annotation, 89 ALR 2d 964 
(1963). 

5 Recently, an applicant for a position with 


my law firm apologized for having only a 
“B” average, which placed him at or below 
the middle of his class in a nationally revered 
law school. It seems unlikely that such 
inflation at the top of the grade spectrum 
would not have a similar impact on grades at 
the lower end of that spectrum. 

6A residence requirement which is 
reasonable in duration and is directly related 
to the need of the bar examiners to make a 
complete investigation of the applicant's 
character and fitness would probably 
survive constitutional scrutiny. Suffling v. 
Bondurant, 339 F. Supp. 257 (D.C.N.M.), 
affirmed sub. nom. Rose v. Bondurant, 409 
U.S. 1020 (1972); Tang v. Appellate Division, 
373 F. Supp. 800 (D.C.N.Y. 1972), affirmed 
487 F. 2d 138 (2d Cir. 1973), cert. den. 94 S. 
Ct. 1611 (both Tang and Bondurant 
approved 6-month residence requirements); 
See also Lipman v. VanZant, 329 F. Supp. 
319 (D.C. Miss. 1971); Webster v. Wofford, 
321 F. Supp. 1259 (D.C. Ga. 1970); Keenan v. 
Board of Law Examiners, 317 F. Supp. 1350 
(D.C.N.C. 1970). 
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Looks at Admissions 


BY LOUIS M. JEPEWAY 


Louis M. Jepeway is a member of 
Jepeway, Gassen & Jepeway in Miami. He 
has been a member of the State Board of Bar 
Examiners and a member of the board of 
directors of the Florida Criminal Defense 
Attorney s Association. He was also the first 
public defender for the city of Miami. He 
holds a J.D. from the University of Miami 
School of Law (1931). 


As a former member of the 
Florida Board of Bar Examiners, I 
have retained an extreme interest in 
the problems of admission to The 
Florida Bar. As each year has 
passed, entrance into law school has 
become more difficult. It now has 
reached such a point that many 
deserving and qualified applicants 
have been permanently frustrated 
and deprived of the opportunity of 
obtaining a professional education. 
In many instances, lifelong 
ambitions have been dashed. 

The law school applicant’s 


situation is becoming very similar to 
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that of the medical school 
applicant. Obtaining admission into 
medical school borders on the 
miraculous. Indeed, it has become 
so difficult that many feel there is a 
conscious effort to limit the number 
of doctors. This limitation, of 
course, results in a monopolization 
of the medical profession. I have 
observed much public resentment 
against both the medical schools 
and the medical profession because 
of this. The rigidity—and, frankly, I 
know of no other way to put it—the 
unfairness of medical schools in 
admitting students has required 
many able, ambitious and energetic 
medical students to attend medical 
school in foreign countries. In 
addition to other problems, they 
must learn a new language. 

In my opinion, it would be unfair, 
and sad, if we should permit our- 
selves to become like the doctors. 
Every person who possesses the 
requisite qualifications should be 
allowed to enter law school and 
upon graduation should be per- 
mitted to sit for the bar examina- 
tion. At the very least, fairness, if not 
due process, must be extended to 


In recent years, the problem ot 
admission to law school has been 
aggravated by the large number of 
applicants. Since the law schools 
can admit only a limited number, 
the inevitable result has been that 
qualified applicants have been 
rejected. I find this circumstance 
repugnant. If the present situation is 
such that additional space cannot be 
obtained, the Legal Education 
Committee of the American Bar 
Association, the American 
Association of Law Schools, and/or 
some other responsible group 
should seek to obtain federal funds 
for legal education. A_ slavish 
application of the “law” of supply 
and demand to admission to law 
school and to the Bar is unfair to all. 
This attitude encourages the very 
kind of monopolistic thinking for 
which the medical profession has 
been justly condemned. 

Some thoughts about the Law 
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School Aptitude Test (LSAT), 
commonly referred to as the law 
boards, are in order. Too much 
emphasis is placed upon the law 
boards as a criterion of selection 
among applicants. It is totally unfair 
for a person’s future to depend 
upon a numerical grade which he 
obtains during a one-day 
examination. I have felt, for many 
years, that this examination is 
simply not a valid test of a person’s 
ability. The practice of law is not a 
science. It is an art. A one-day 
examination, especially a multiple 
choice examination, can no more 
assess the qualifications of a 
potential attorney than it can assess 
the qualifications of a potential 
musician or writer. A person’s 
background, interests, experience, 
and attitude should all be taken into 
consideration. As far as it is 
humanly possible, the decision 
concerning admission to law school 
should be individualized. I refer the 
reader to the dissent of Justice 
Douglas in DeFunis v. Odegaard, 
416 U.S. 312 (1974). 

Admission to the Bar, of course, 
does not mean that the admittee will 
enter the private practice of law. 
Many businesses and corporations 
seek attorneys as executives and as 
house counsel. Additionally, 
governmental employment will 
absorb many new lawyers. 

I also believe that admission to 
the Bar should be granted outright 
to out-of-state attorneys, provided 
they meet Bar entrance require- 
ments in their home state which are 
at least equal to the requirements of 
admission to The Florida Bar, or 
can otherwise establish that they are 
fit to practice law in Florida. In 
short, I favor reciprocity. The 
present nonreciprocity policy of the 
Board of Bar Examiners infringes 
upon an attorney’s right to equal 
protection, due process and 
interstate travel. These should be 
matters of grave consideration to 
the Board. 

We must not become technicians. 
This trend, which is so evident in 
other areas of endeavor, if allowed 
to continue, would surely destroy 
the independent bar. Although 
enunciated in a slightly different 
context, Justice Black’s admonition 
is apropos: 

To force the Bar to become a group of 
thoroughly orthodox, time-serving, 
government-fearing individuals is to 


humiliate and degrade it. [In Re Anastaplo, 
366 U.S. 82, 115-116 (1961)] oO 
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BY JOSEPH 


Joseph J. Gersten, Miami, is chairman of 
the Florida Board of Bar Examiners. He 
received his undergraduate degree from 
George Washington University, Washington, 
D.C., and his law degree from National 
University. He became a member of the 
D.C. Bar Association in 1942, and The 
Florida Bar in 1947. He served as municipal 
judge in Miami from 1964 to 1966, and is a 
member of Florida Blue Key. 


There is an abundance of 
criticism from lawyers and judges 
that the legal profession is 
becoming overcrowded in the State 
of Florida. It is not within the 
province or jurisdiction of the 
Florida Board of Bar Examiners to 
limit or expand the number of 
applicants seeking admission to The 
Florida Bar. The Florida Board of 
Bar Examiners is an administrative 
agency of the Florida Supreme 
Court, and as such has no inherent 
power to address the problem, if in 
fact there is a problem. The 
Supreme Court of the State of 
Florida defines the authority of the 
Florida Board of Bar Examiners. 

The Florida Board of Bar 
Examiners is charged with the 
responsibility of recommending the 
admission of all who pass the 
Florida bar examination and meet 


the character and fitness standards. 
This should be done without 
discrimination, for all who are able 
to meet the strict educational 
requirements should be treated 
equally. 

Under the present rules the 
number of practicing attorneys can 
only be limited by post-admission 
economics; that is, those who are 
unsuccessful lawyers will seek other 
occupations. As long as students are 
willing to invest time and money in 
a legal education, they should be 
given an equal opportunity to take 
an examination and be judged as to 
fitness by the same standards. Any 
effort to limit the number of 
admittees after graduation from 
law school would violate the rules 
set by the Supreme Court of 
Florida. Just as those who are 
presently practicing law should be 
allowed to earn a living, so should 
students who aspire to become 
attorneys. 


“Under the present rules the 
number of practicing attorneys 
can only be limited by post- 
admission economics; that is, 
those who are unsuccessful 
lawyers will seek other 
occupations.” 


Over recent years there has been 
a resonant criticism of the lawyers 
entering our esteemed profession. 
One often hears that lawyers lack 
the competence and awareness of 
ethical considerations so important 
to the credibility and responsibility 
of the profession. Further, there is a 
clamor about the proliferation of 
new admittees to the Bar and their 
impact on the already admitted and 
established lawyers. 

The Florida Board of Bar 
Examiners is attuned to these 
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criticisms and is in the constant 
process of insuring that these issues 
do not go on ignored or 
unanswered. In fact, the Board is 
perpetually revamping and 
perfecting procedures so that our 
profession can advance. As recently 
as January 14, 1976, the deans of all 
the Florida law schools, at the 
invitation of this chairman, met for 
the purpose of assuring that 
subsequent bar exams will be 


adequately adapted to the 
examination of the areas of the 
Code of Professional Responsibility 
and the Code of Judicial Conduct. 

The concern of the Florida Board 
of Bar Examiners can be divided 
into two major areas of interest. The 
first area is the enforcement of 
Article IV, Section 19, of the Rules 
of the Supreme Court of Florida 
which requires that all applicants 
must be “. . .of good moral 
character. . . .” The other area is the 
enforcement of Article I, Section I, 
and Article II, Section 10, of the 
aforementioned rules which require 
the administration of, and provide 


specific requirements for, the 
structure of the Florida bar 
examination. 

Article V, Section 23, of the 
Florida Constitution lodges 
responsibility for admissions to the 
Bar with the Supreme Court of 
Florida. The Supreme Court 
created the Florida Board of Bar 
Examiners by court rule effective 
November 1, 1955. The Board is 
responsible solely to the Supreme 
Court of Florida. 


Evaluation of Good Moral 
Character 

Whereas, Article IV, Section 19, 
provides that “No person shall be 
recommended. . .unless he first 
produce satisfactory evidence to 
the Board that he is of ‘good moral 
character,’ ” Article II, Section 12, 
provides that “. . .the Florida Board 
of Bar Examiners shall conduct an 
investigation and otherwise inquire 
into and determine the character, 
fitness, and general qualifications of 
every applicant... .” 

The evaluation and decision- 
making processes in this area of the 
Board’s responsibility compel an 
investigative effort of the highest 
order. Full consideration of the 
rights and dignity of the applicant 
are of the utmost importance. The 
following is quoted from the 
Board's stated position relative to 
the term, “good moral character”: 


. . There is no doubt about what is hoped to 
be achieved by this Board in its evaluation of 


character. Our principal objective is to admit 
only those who by their past life and conduct 
have demonstrated that they are likely to 
pursue high standards of ethical conduct in 
their relationships with clients, courts, other 
lawyers and members of the public. It is not 
enough that he “shall not steal” from his 
client. The prospective lawyer owes his 
profession affirmatively a full measure of 
objectivity, candor, diligence, energy, 
punctuality, loyalty, wisdom, patience, 
concern, and judgment founded on 
emotional balance and integrity. In its 
examination of the applicant this Board 
attempts to view him as a whole person and 
study his entire life history, rather than 
limiting its view to isolated events in his life. 
The Board does not attempt to define good 
moral character, but uses the term to 
embody that degree of honesty, integrity, 
and discretion that the public has the right to 
demand of a lawyer. . . . 


As a direct result of close 
adherence to due process of law, 
the Florida background investiga- 
tion appears to be of much greater 
depth than that in any other 
jurisdiction. Other jurisdictions 
have publicly stated that Florida is 
the national “standard” in the area 
of character investigations. 

The staff, a small dedicated 
group of permanent employees, 
conducts a preliminary investiga- 
tion of each application and the 
executive director may initiate 
special investigation. When the 
investigation is complete or is at a 
point of where it appears to have 
gathered sufficient facts for at least 
a preliminary review, a report is 
delivered to the Committee on 
Character and Fitness. The 


defend them through testimony. 
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committee may decide to 
recommend admission without 
further action. 


Competency and Ethics 

For the purpose of determining 
minimum competency, the Florida 
bar examination is presented four 
times in each calendar year; 
February, May, July and October. 

Throughout the history of the 
Florida Board of Bar Examiners the 
Board has constantly revamped and 
developed the areas and procedure 
for testing. 


This chairman, who has 


emphasized the extreme need for 
the implementation of the Supreme 
Court’s order which provides for 
the addition of the testing in the area 
of the Code of Professional 
Responsibility and the Code of 
Judicial Conduct, has carried that 
order out with all due and 
deliberate speed. 

Presently, Article II, subsection 
10(c) of the amended rules deals 
directly with the examination and 
reads: 

Each examination shall consist of three 
parts to be designated Part I, Part II and Part 
III. 


Part I shall be of six hours duration. Only 
the following subjects may be used in Part I 
of the examination which shall be 
promulgated by the Florida Board of Bar 
Examiners: Florida Constitutional Law, 
Federal Constitutional Law, Wills and 
Administration of Estates, Corporations, 
Florida Rules of Civil and Criminal 
Procedure, Trusts. 

Part II of the examination shall be that 
examination offered to the several states by 
the National Conference of Bar Examiners 
and designated by that organization as the 
Multistate Bar Examination (MBE). 


The next part of the examination, 
Part III, is a new addition to the 


TALLAHASSEE 
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rules. Beginning with the July 1976 
Bar examination, a separate set of 
questions concerning professional 
and judicial ethics will be 
administered. This new addition 
was the result of recommendations 
that were discussed at an informal 
meeting of the court, the deans of 
Florida’s law schools, representa- 
tives of the examiners, representa- 
tive of The Florida Bar Board of 
Governors, and a representative of 
Florida law students. Part III, under 


Article II, subsection 10(c) reads as 
follows: 


Part III of the examination shall be of one 
hour’s duration and shall consist of not more 
than 40 multiple-choice questions. These 
questions shall be designed to permit the 
applicant to demonstrate knowledge of the 
Code of Judicial Conduct and the Code of 


Professional Responsibility, including the 
Canons, Disciplinary Rules and Ethical 
Considerations as applicable in the State of 
Florida. Part III of the examination shall be 
clearly labeled as to subject matter. 


Further, under Article II, 
subsection 10(f), of the amended 
rules, “An applicant must 
successfully complete each of the 
three parts of the examination and 
all successfully completed portions 
must have been administered 
within a period of 37 months.” 
Thus, now the applicant must 
successfully complete all three parts 
or else the applicant will not have 
passed the examination. 


Question Selection 

The Board has created a standing 
committee designated the 
Committee on Questions composed 
of eight Board members. The duties 
and responsibilities of the 
committee are the following: 

1. Discover among the Board 
membership those who possess the 
greatest expertise in those subject 
areas not covered by the machine- 
scored questions. 

2. Secure skeletal images for 
possible question structure. 


John E. Phipps 
Stewart B. Iglehart 
Harold G. Maass 


Thomas W. Keesee, Jr. 
Chairman 


lb A MATTER OF TRUST 


Palm Beach Trust Company provides a unique 
opportunity for Florida residents to receive the 
type of investment and financial management 
usually found only in major financial centers such 
as New York City. Our professional staff in Palm 
Beach has available the full investment resources 
of the Bessemer Trust Company, N.A., a 
federally-chartered trust company located in New 
York, specializing in fiduciary services and 
investment and financial management. 


DIRECTORS 


Ogden Mills Phipps 
Riley V. Sims 


PALM BEACH TRUST COMPANY 


ESTABLISHED 1929 
“Florida's Oldest Independent Trust Company” 


251 Royal Palm Way, 6th Floor, Palm Beach, Fla. 
(30S) 655-4030 


W. Julian Field 
William C. Lickle 
Howell Van Gerbig, Jr. 
John R. Whitmore 
President 


3. Establish standards for those 
who undertake question research 
and solicit the services of such 
research people. 

4. Supervise the selection of 
question authors. 

5. Establish the appropriate 
procedure for the development of a 
question bank from the skeletal 
images. Then such questions are 
sent to the Board member expert, 
then through research, then back to 
the Board member, and then finally 
to the bank. 

6. Aid the new members in 
becoming acclimated to the Board’s 
question procurement system and 
use of the question bank. 

7. Develop and maintain 
appropriate security procedures. 


Question Grading 

Over the years there has been a 
cadre of highly qualified young 
lawyers who serve the Board as 
“Readers.” These readers are 
selected on the basis of 
demonstrated academic ability and 
a readiness to accept a reasonable 
approach to “minimum compe- 
tence” determinations. A reader is 
then assigned to the individual 
Board member. 

During the actual administration 
of the examination and during the 
several days immediately following 
the conclusion of the examination, 
members of the staff process the 
answer booklets and assign a new 
code number so that the identity of 
the author-examinee is known only 
to the staff during the grading 
process. After this code is assigned, 
all the examination booklets are 


A Lawyer Is A Person 
By Michael N. Harris, M.D. 


The lawyer listened 

flexed his mind with acumen: 
friendly, objective, discerning - 
He is very good, 

is a person 

for another 

per 

son. 


It’s funny - 

they're so many 

lawyers about, 

and the ones 

who make it well 

are 

either 

people for other people 

or bastards. 

The unquenchably thirsty kind. 
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then hand-delivered to the Board 
members and their readers. 

After the booklets have been 
distributed, the reader then 
proceeds to examine and assign 
“tentative grades” to each booklet. 
After the reader has completed 
groups of 75 booklets, he then 
delivers them to the individual 
Board members who must also 
examine and assign all final grades 
and then certify them with the 
Board's office. 

When all the graded booklets 
have been delivered, the grades are 
recorded and tabulated. The Board 
then meets to certify the results to 
the Supreme Court of Florida. 


Tabulation and Results 

In determining the passing grade 
the Board uses a rigid mathematical 
formula. This formula is 
promulgated in the amended rules, 


Article II, subsection 10(d) and 
reads: 


All examination papers produced by 
applicants for admission to The Florida Bar 
during their submission to Parts I, II and III 
of the examination shall be examined by the 
Board. Upon conclusion of the 
administration of Part III of the examination, 
a separate examination on Part I shall be 
administered. Each examination paper 
produced by an applicant on Part I or Part III 
of the examination shall be separately 
graded and credited with reference to a 
perfect score of 100%. All examination papers 
shall be graded and credited by number and 
not by the applicant’s name. Upon 
conclusion of Part I and Part III of each 
examination and a compilation of the grades 
received by all applicants submitting to Part 
I or Part III of each examination, the Board 
shall separately grade each paper from Part I 
and Part III. The passing score for each part 
shall be determined by adding the grades 
received by the top 10% of those examined in 
the respective parts and dividing the total 
thereof by the number of examinees 
comprising the top 10% in that part. Those 
applicants who receive a grade above or 
within 20 points below such result shall be 


credited with a passing score for that part of 
the examination. For those examinations 
administered in 1976, the court will review 
and evaluate the results of Part III. 


One finds that the Florida Board 
of Bar Examiners’ task is indeed a 
responsible one. The Board goes 
through rigorous procedures and 
safeguards to insure that applicants 
meet the test of “godd moral 
character’ and minimum 
competency. Further, with the 
advent of Part III of the bar 
examination, applicants must now 
be well versed in the ethical 
considerations embraced in the 
Code of Professional Responsibility 
and the Code of Judicial Conduct. 
It therefore follows that no person is 
recommended by the Florida 
Board of Bar Examiners for 
admission to The Florida Bar in the 
absence of having met all these 


standards. oO 
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Lawyer 4 
Population? : 
A Florida Bar 


Concern? 


Pete Fannon, assistant executive director: 
programs, has been with The Florida Bar for 
the past one-and-a-half years. He was 
formerly with the Board of Regents and FSU 
Law School. Fannon earned his B.A. in 
English at Jacksonville University in 1959 
and an M.S. in public administration at FSU 
in 1967. He is presently completing 
requirements for a Ph.D. in public 
administration at FSU. 


The 1975 Florida Bar Survey 
revealed a significant decrease in 
the average age of the membership. 
It also reflected that over 80% of the 
membership is in private practice 
and almost all this private practice is 
distributed over traditional areas of 
the law such as real estate and 
probate. These are also the main 
areas of practice for more than one 
out of every three lawyers in private 
practice. 

Results of the 1975 survey when 
compared with results of the 1972 
survey also reveal that a lower 
percentage of the membership in 
current private practice plans to 
employ additional lawyers in the 
next three years, and a much higher 
percentage plans to employ legal 
paraprofessionals in the next three 
years. Thus, it may be said that 
opportunities for lawyers in private 
practice, who will be around for a 
long time to provide legal services 
in the traditional areas of the law, 


are decreasing. Such opportunities 
may be further reduced by future 
legislation. 

Some members of the Bar believe 
that a positive result of a plentiful 
supply of lawyers is that the 
marginal lawyers will be forced out 
of the profession because of a lack 
of demand for their legal services. 
They also believe that the Bar must 
do a better job of policing its 
membership to minimize, if not 
eliminate, unethical practice 
including the removal of marginal 
lawyers from the profession. 

These lawyers also say that there 
are positive signs and developments 
which suggest that there will be 
some increased demand for legal 
services in the next few years. 
Federally supported legal aid 
programs have been and are being 
instituted across the country, 
employing lawyers to provide legal 
representation to a class of people 
who have been badly underrepre- 
sented in the past. These federal 
programs primarily resulted from 
expansion of the Constitutional 
right to counsel in criminal cases as 
determined in recent U.S. Supreme 
Court decisions. There have been 
indications that the right to counsel 
for the previously underrepre- 
sented will also be extended to civil 
cases. 

Group legal service programs 
and legal aid insurance programs 
are just beginning to be 
implemented in many states to 
allow many people who were 
previously reluctant to seek out 
legal counsel to obtain it when 
necessary. 

Public interest law has burst on 
the scene in the past few years, 
providing new positions for lawyers 
interested in the consumer and the 
environment. There should 
continue to be an increasing 
demand for legal services in this 
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of the Law 


area as the general population 
becomes more aware and active 
regarding public interest problems. 

The ideas above reflect some of 
the thinking of those who believe 
that The Florida Bar should not be 
concerned about any current or 
projected “overpopulation” of 
lawyers. However, The Florida Bar 
is the only agency directly 
concerned with the status of the 
legal profession in Florida and as 
such must be concerned about the 
plight of many of its members who 
are experiencing increasing 
difficulty in obtaining employment 
in legal work. 


“Thus, it may be said that 
opportunities for lawyers in 
private practice...are decreas- 
ing.” 


The State Supreme Court 
through the Board of Bar Examiners 
determines the character and 
quality of new admissions to the 
Bar. Law school graduations affect 
the number of applicants to the 
state bar examination. These two 
agencies and law schools control the 
flow of new lawyers into the legal 
profession. However, as was 
pointed out earlier, only a minority 
of the past two years’ new 
admissions to the Bar has come 
from Florida law schools. Many 
believe that these institutions must 
take steps to reduce the number of 
lawyers annually coming into the 
profession. However, their 
representatives do not see this as 
their function. Both groups argue 
that feedback from the market- 
place should be the factor which 
dissuades future law school 
applicants from following through 
on their applications. 

The Florida Bar must be 
concerned that such feedback may 
lag by several years and result in 
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several years of law school classes 
taking the deferred income route to 
obtaining a legal education to 
qualify for admission to a 
profession with increasingly fewer 
employment opportunities. 

Many members of The Florida 
Bar have expressed concern over 
what they believe to be a growing 
problem of too many lawyers for 
too few positions. They believe that 
this situation, left unchecked, will 
lead to an increase in unethical 
practice on the part of many 
lawyers, particularly lawyers whose 
moral standards and/or levels of 
competence are marginal. 

The distribution of lawyers in the 
various states suggests that lawyers 
tend to follow general population 
shifts from state to state. Such 
factors as increases in population 
density, per capita income, and 
industrialization appear to create 
increased demand for legal 
services, thus drawing more 
lawyers to areas experiencing such 
increases. States such as California, 
Nevada, and Florida, which are 
experiencing increases in one or 
more of these factors, are attracting 
more lawyers. Florida, for the first 
time in its history, in the past two 


years has witnessed a majority of 
new admissions to its Bar to come 
from out-of-state. 

Since 1971, Florida’s annual 
percentage of increase in lawyer 
population has been greater than 
Florida’s annual percentage 
increase in general population. This 
difference is expected to be 
maintained out through 1982, based 
on projections made by the state 
Bar and the state Department of 
Administration. The following 
table reflects this data. 

Various articles and studies 
including analyses of United States 
Bureau of Labor data suggest that 
newly graduated lawyers nationally 
have been faced with increasing 
difficulty in locating and obtaining 
positions which require legal 
training as a prerequisite for 
employment. The results of a recent 
survey of The Florida Bar when 
compared with a similar survey of 
three years ago suggests that private 
practice opportunities with firms 
have diminished for new admittees 
to the Bar. The University of 
Florida College of Law reported 
that at the time of graduation 
approximately 50% of graduates 
from the June 1974 through the June 


Florida 
Annual Annual 

Year Bar Membership 2 Increase Population % Increase 
1971 12,294 7,120,026 

1972 14,053 15 7,441,545 5 
1973 15,610 ll 7,845,092 6 
1974 17,225 ll 8,248,851 6 
1975 19,000 ll 8,517,100 4 
1976 20,520 8 8,781,700 4 
1977 22,162 8 9,051,500 3 
1978 23,935 8 9,351,700 4 
1979 25,850 8 9,659,600 4 
1980 27,918 8 9,945,700 3 
1981 30,151 8 10,219,400 3 
1982 32,563 8 10,481,700 3 
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1975 graduating classes was unem- 
ployed. Of the 50% who had 
found employment at the time of 
graduation, only half this number 
had found employment in private 
practice. This information suggests 
that the Florida job outlook for 
recently graduated lawyers is not 
optimistic when compared with 
surveys of Bar membership which 
indicated that well over 80% of 
Florida lawyers were employed in 
private practice. 


Some observers suggest that the 
law schools within the state be 
encouraged to reduce the size of 
their entering classes. These same 
observers have also suggested that 
the Board of Bar Examiners raise 
the curve on grading the bar 
examination to reduce the annual 
number of admissions to the Bar. It 
is unlikely that The Florida Bar 
would formally support this 
approach to reducing the tight job 
market situation for lawyers in the 
light of the heavy demand by 
qualified applicants for admission 
to law schools and eventually to the 
legal profession. However, the Bar 
is likely to support a more stringent 
and comprehensive examination 
aimed at admitting lawyers who 
have achieved a high level of legal 
competence. 

The advent of no-fault insurance 
and no-fault divorce in Florida has 
reduced the amount of legal 
services needed in these areas. Also, 
various judicial opinions and 
statements by public officials have 
suggested the possibility of future 
legislation which would further 
reduce the traditional needs for 
legal services in the areas of 
personal injury, domestic relations, 
and probate. 

The Florida Bar needs to embark 
on an active program which would 
first of all communicate to future 
law school aspirants the current and 
projected employment situation for 
law school graduates. Secondly, the 
Bar needs to cooperate in an active 
effort to place new graduates, 


particularly those of Florida law 
schools, in positions requiring legal 
training. Finally, the Bar should 
support programs and legislation 
which identify areas where legal 
services are required but have not 
been previously provided. 

Let those who believe that The 
Florida Bar should not be actively 
involved in dealing with this 
question answer the following 
questions: 

1. Where are the clients hollering 
for lawyers? 

2. Where are the firms knocking 
down the doors of the law schools to 
employ graduates? 

3. Where are the government 
agencies interviewing and 
advertising for lawyers? 

4. Where are the law schools 
bending backward to hire new 
faculty? 

5. Where are the middle class 
people begging for legal services? 

6. Where are the new graduates 
racing out to hang up their shingles? 

7. Where are the banks eager to 


underwrite the startup costs for the 
newly graduated single practi- 
tioner? 

8. Where are the counseling 
centers to which bitter new 
graduates may go to tell their woes 
of three years deferred income and 
no opportunity to use the legal 
training obtained? 


“The distribution of lawyers 
in the various states suggests 
that lawyers tend to follow 
general population shifts from 


state to state.” 


9. Where are the legislators 
eagerly filing bills to provide legal 
services in areas where such service 
has not been available previously? 

10. Where are the other states 
which are frantically attempting to 
attract Florida resident lawyers at 
the same rate as out-of-staters are 
coming into The Florida Bar? 

The Florida Bar must be 
concerned about all of its 
membership. It must discipline 


An Endangered Species? 


Federal involvement in the practice of law and the system of justice on 
national and state levels is heavy and getting heavier. During the first six months 
of 1975 at least 393 federal bills were introduced which in some way potentially 
touch the practice of law or the system of justice. This is an increase of perhaps a 
third over the same period two years ago. 

Recent federal judicial and legislative developments have also strengthened 
the political position of elements who are striving for increased federal 
involvement in this field. The decision of the U.S. Supreme Court in Goldfarb v. 
Virginia State Bar, 43 U.S. Law Week 4723 (June 16, 1975) is being cited by some 
people as authority for the argument that the federal government has broad 
power to regulate the practice of law. That was not the holding. In fact the U.S. 
Supreme Court acknowledged that “the Supreme Court of Virginia has the 
inherent power to regulate the practice of law in that state.” (Supra, p. 4728, n. 
18.) 

The Pension Reform Act of 1974 (ERISA) is also being cited by some people 
as a federal preemption of the same state power. 

The federal government is not the anly entity proposing to enact programs 
with nationwide impact and which touch matters which concern the bar. Under 
the impetus of a nationwide lobbying campaign by the American Medical 
Association, medical malpractice legislation has been considered by at least 36 
state legislatures during 1975 and laws have been enacted in at least 12 of these 
states. A number of the enacted or proposed measures would exempt doctors 
from court trials for alleged negligence and would limit their liability to a certain 
ceiling amount. 

Various programs of “consumer” legislation are also being lobbied through- 
out the nation in state legislatures. For example, the National Consumer Center 
for Legal Services, a group with strong labor and consumer organization back- 
ing, has said it feels that “the focus of debate on prepaid legal services will shift to 
the state level” next year. If that means that the Center will now support state as 
well as federal lobby operations, the importance of this shift in focus should not 
be underestimated. 

It appears therefore that lawyers will henceforth have to view their practices 
and the operation of state systems of justice not only as local matters, but also as 
part of a national agenda. 


—Douglas M. Smith 
Ohio Bar, September 1975 
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lawyers charging unreasonable 
fees. It must remove incompetent 
and/or unethical lawyers from the 
profession. It must seek to make 
available legal services wherever 
needed. It must not deny the right to 
qualified applicants to enter the 
profession. However, it must be 
concerned about the fact that 
increasing numbers of qualified 
applicants are experiencing great 
difficulty in finding work 
opportunities in which they may 
provide legal services. O 


Too Many 
Lawyers, 
Too Few Jobs? 


BY J. 
CLINTON 
SCOTT 


J]. Clinton Scott is a senior partner of Scott 
& Dickenson, Boca Raton. He was educated 
at Allegheny College and Dickinson School of 
Law, practicing three years in Pennsylvania 
before moving to Florida. He was one of 
three successful candidates of 33 out-of-state 
lawyers who took the July 1956 Florida bar 
exam. 


In the next decade while Florida's 
general population increases, (1) 
the average income of lawyers will 
decrease due to supply and 
demand; (2) lawyers will be 
“chasing” business rather than the 
time-honored tradition of 
reputation attracting clients; and (3) 
there will be an increase in unethical 
and unauthorized practice as 
control over the profession 
becomes more difficult. 

Consider that in the 25-year 
period from 1950 to 1975, the ratio 
of general population to lawyers in 
Florida has declined from 1 for each 
686 to 1 for each 451! (see chart) 

Quoting from the Wall Street 
Journal of 1/7/75: “. . .although 
nearly 31,000 persons received law 
degrees in 1973, only about 16,500 
legal jobs are expected to be 
available annually throughout 1980. 
Placement officials at the ABA warn 
of a ‘real employment crunch’ for 
new lawyers as law school 
enrollments continue to rise.” 
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Couple the dramatic increase in 
the number of licensed Florida 
lawyers with the dramatic inroads 
upon the law profession from such 
as commercial title insurance 
companies, and we have the 
makings of a chaotic situation in the 
Florida legal profession. 

As a result of interviewing 
lawyers throughout Florida, leaders 
of The Florida Bar and of Florida's 
law schools, I find members of the 
Bar fall into two distinct categories: 
Either they feel the Bar is 
overcrowded, is becoming more 
overcrowded, and with inroads 
upon the profession, they are 
fearful for the future of our 
profession. Or, they welcome this 
advent of “more and more lawyers 
to do less and less legal work.” The 
latter group comes mostly from 
large law firms at the receiving end 
of directed legal business of large 
corporate retainers, and savings and 
loan associations such that they are 
out of touch with what is happening 
to the solo practitioner and small 
firm lawyer. 

Speak to lawyers across Florida 
and you are impressed that they are 
greatly concerned over what 
overcrowding has done to the 
profession, and what it will do in the 
future, and for example, how 
competition for real estate work 
with commercial title insurance 
companies has all but done away 
with the use of lawyers in real estate 
closings in many parts of the state. 
Florida lawyers are now on notice 
that these inroads will continue in 
other areas of law: estate planning; 
estate administration, particularly 
from out-of-state lawyers now that 
out-of-state firms may apparently 
practice in Florida without a 
license; and, representation of 
clients at governmental board 


hearings by persons not admitted to 
practice law. 

Adding to the woes of our already 
overcrowded profession nation- 
wide is the influx of an estimated 
70,000 paralegals plus another 
20,000 scattered throughout the 
government. William Fog, 
executive director of the National 
Paralegal Institute, believes that 
paralegals will emerge as a 
competing profession; Judge 
Leonard Rivkind, past chairman of 
The Florida Bar Committee on 
Unauthorized Practice of Law, is 
quoted as saying that paralegals are 
taking away jobs from lawyers and 
he says, “If someone wants to 
practice law, let him go to law 
school and get a license.” 


“Is the answer to the problem 
to declare Law Day 1976 a day 
for the organized Florida Bar to 
send representatives into every 
Florida high school, college 
and law school, to declare loud 
and clear: The law profession 
in Florida is badly overcrowded 
so beware. Or, do we let the law 
of supply and demand take its 
toll?” 


The Florida Supreme Court 
dictates to the Florida Board of Bar 
Examiners how many of the ever- 
increasing applicants shall pass or 
fail. The Board is literally told to 
pass 90% plus but not to reveal the 
exact numbers: those statistics 
happen to be secret! Is the villain in 
the piece the Florida Supreme 
Court, a group of gentlemen who 
probably will never again practice 
law and therefore are not 
concerned that the law profession 
as they knew it is becoming a 
profession of mediocrity? 

Meanwhile, law schools, being 


State 
Year Population 
1950 2,771,350 
1955 3,669,900 
1960 5,003,200 
1965 5,961,600 
1970 6,853,848 
1971 7,120,026 
1972 7,441,545 
1973 7,845,092 
1974 8,248,851 
1975 8,661,293 


there were 3,522 living out-of-state. 


Lawyer Ratio of Lawyers 
Population* to People 
4,039 1 for 686 
6,277 1 for 585 
7,812 1 for 640 
9,315 1 for 640 
12,316 1 for 556 
13,090 1 for 544 
14,082 1 for 528 
15,238 1 for 515 
16,926 1 for 487 
19,200 1 for 451 


*Out-of-state members of The Florida Bar are included in these totals. In December 1975 
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less expensive than dental or 
medical schools, continue to grow 
and collect tuition from mounting 
numbers of law students who fill the 
classrooms to capacity. 

The Wall Street Journal of 
10/29/75 reports that law school 
,enrollments have more than 
doubled in the past ten years, to 
110,713 students in 160 law schools. 
. . .12 new law schools have opened 
in the past five years and five more 


are on the drawing boards.” Con- 
trast this with 14,763 places avail- 
able for freshmen in 114 USS. 
medical schools. 

Syracuse’s Dean Judith Younger 
expresses the growing dissatis- 
faction of law school deans across 
America when she refers to “the 
rakeoff,” viz, less being spent on the 
law school than on other graduate 
schools. Recently, Wisconsin’s 
Dean George Bunn resigned, stating 
“jts graduates are ill prepared to 
serve as lawyers,” and citing that 
“. . .Wisconsin spends $9,820 per 
medical student, $7,400 per 
dentistry student, and $1,308 per 
law student.” 

Is the answer to the problem to 
declare Law Day 1976 a day for the 
organized Florida Bar to send 
representatives into every Florida 
high school, college, and law 
school, to declare loud and clear: 
The law profession in Florida is 
badly overcrowded, so beware. Or, 
do we let the law of supply and 
demand take its toll? 

What is happening to recent law 
school graduates after passing the 
bar examination? Read the 
disastrous situation portrayed by 
the May, 1975 questionnaire to The 


Florida Bar which shows that 
precious few are finding the 
opportunities heretofore existing. 
Or, examine the dramatic increase 
in the numbers of assistant state 
attorneys and assistant public 
defenders throughout Florida, as 
the ever enlarging state 
bureaucracies absorb the 
oversupply of lawyers. 

While turning out more and more 
lawyers, Florida law school place- 
ment officers paint a dreary picture 
of job opportunities. 

Solutions to overcrowding are 
threefold: First, a public 
information program to alert 
would-be lawyers to the fact that 
the law profession is a_ badly 
overcrowded field and to carefully 
consider this factor before climbing 
on board. Second, vigorous pursuit 
of unethical and unauthorized 
practice of law which may require 
The Florida Bar to employ a team 
of lawyers to represent the Bar and 
a resulting special assessment of as 
much as $25 per year, per member 
for this purpose. Third, the Florida 
Supreme Court must be made 
aware of our plight and asked to 
reduce the number of attorneys 
passing the bar examinations, or 
control of admissions in The Florida 
Bar should be taken away from the 
Supreme Court and given to The 
Florida Bar. 

If you find yourself in the school 
that feels the law profession is 
overcrowded and becoming more 
so, and the inroads are reaching 
alarming proportions, please don’t 
just stand there: DO SOMETHING! 
Contact your Florida Bar governor 
and demand prompt action. In my 
view, you will probably find your 
governor is from a large law firm, 
somewhat out of touch with reality 
because of the directed business he 
receives, but only through the 
Board of Governors can our 
profession act to protect itself. Only 
an aroused Bar can meet the 
challenges to our livelihoods, and if 
you feel as I do, get yourself on 
record: This is the least you can do 
to protect our profession. Oo 


Do We Really 
Want a 
Managed Bar? 


BY LARRY S. 


Larry S. Stewart is a partner in Frates 
Floyd Pearson Stewart Proenza & Richman 
in Miami. A 1963 graduate of the University 
of Florida Law College (with honors), he 
serves as chairman-elect of the Trial Lawyers 
Section of The Florida Bar and on the Board 
of Directors of the Florida Academy of Trial 
Lawyers. He has been a CLE lecturer and 
author in the area of trial practice. Most 
recently he served as chairman of the 
steering committee for the CLE course Basic 
Trial Advocacy. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. 
FORT MYERS,FLA. 33901 


CLARENCE S. BRUCE 


(813) 334-0810 
if no ans. call (813)334-1338 


In recent years there have been 
increasing cries to limit the growth 
of the bar. We hear that the job 
market is overpopulated, that 
lawyers cannot find employment 
and that this oversaturation will 
inevitably lead to either economic 
strangulation or unethical practices 
to achieve financial success. The 
fact that our law schools are 
presently graduating twice as many 
students than “projected” job 
opportunities only tends to further 
exacerbate the situation. Proposed 
solutions invariably suggest curbing 
law school admissions or tightening 
bar examinations to limit growth. 

Strangely, many of those 
advocating such course would 
readily identify themselves as 
conservatives. Yet the philosophy 
inherent in such action is anything 
but conservative, for what is being 
proposed is a form of “managed 
society’ —purely and simply a 
socialistic solution. 

Are these desirable, acceptable or 
permissible goals? I say the answer 
must emphatically be NO! 

It is easy to overreact to the 
present job market and propose 
sweeping changes aimed at 
beneficially adjusting supply to 
demand. But these “solutions” only 
serve to raise the more serious 
questions of who are to be the 
“managers” and how are they to 
manage? More simply put, who 
decides demand and who picks the 


supply? 
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At the outset we can eliminate 
several groups from potential 
managers. The organized bar is one 
such group. It has in its present 
structure no expertise whatsoever 
for deciding these important issues. 
Its budget is already overtaxed and 
to acquire professional staff in 
sufficient quantities to process all 
applicants for just Florida law 
schools would require massive 
revenue increases. 

To the organized bar, we must 
add the Supreme Court, the 
Legislature and the Executive 
branches for the same reasons. 

Only two possibilities remain. 
One is to create a new statewide 
agency with sufficient funding to 
accomplish the task, or alterna- 
tively, to leave the job to the staffs 
of the present law schools. The 
former is not only undesirable but 
also of questionable legality since 
three of the present Florida law 
schools are private institutions. 

On the other hand, for several 
years the law schools independently 
have been very directly limiting the 
growth of the profession by the 
limits of their own physical 
capacities. For at least the last four 
years both in Florida and nationally, 
law schools have been operating at 
capacity to the end that great 
numbers of applicants are being 
excluded from ever having an 
opportunity to attain a legal 
education. 


“,..what is being proposed is 
a form of ‘managed society’— 
purely and simply a socialistic 
solution.” 


This is a very sad situation, 
harmful to both the profession and 
society in general. Lawyers are 
uniquely trained to take great 
masses of information, sift out the 
material facts and organize them 
for useful purposes. These are 
attributes that are extremely 
valuable in many nonprofessional 
applications, indeed a valuable 
national asset. To say that such an 
asset should be arbitrarily limited is 
very short-sighted. 

Unfortunately, the law schools in 
spite of great effort on their part 
have not had much success in 
dealing with this problem. Their 
efforts have spawned considerable 
controversy and much animosity. 
At least part of their problem is 
inherent in the very act of artifically 
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limiting growth—that is, in 
determining the guidelines or 
criteria by which limitations are to 
be imposed. 

Do we eliminate all over 25 on the 
theory that those under 25 will have 
more years to practice? Do we 
eliminate all those who “really” 
don’t desire to practice law? Do we 
eliminate all with high I.Q.’s on the 
theory they can take care of 
themselves in other disciplines? The 
possibilities are endless and all 
equally unfair. The law schools in 
their admission procedures have 
placed great reliance on certain 
testing and measuring methods 
devised over the past decade. 
Unfortunately, the important 
qualities of common sense, personal 
initiative and human compassion— 
part of the attributes that go to 
make great lawyers—are the 
difficult, if not impossible, to 
measure in standardized testing. 

All of these considerations beg 
the question—is continued growth 
undesirable? Is it true that we are 
over-supplied? 

The proponents of growth 
limitation cite “overpopulation” as 
justification. However, this is a very 
misleading concept. Measurements 


of lawyers versus population are 
meaningless. Many lawyers never 
even see an individual client. They 
are occupied with government, 
corporate or other nonindividual 
enterprises. A significant number 
simply do not practice. 

More properly it should be said 
that the bar is “malproportioned”— 
that is, the vast bulk of daily legal 


services are concentrated, or as 


“Measurements of lawyers 
versus population are 
meaningless.” “...because a 
few lawyers might turn out to 
be ‘bad apples’ is no excuse for 
not harvesting the entire crop.” 


some might say, congested, in a 
relatively small portion of the 
population. Unfortunately as a 
profession we have become the 
victims of stereotyped thinking. We 
tend to look upon the congested 
segment of the practice as the only 
outlet or demand for legal services 
and deduct from that congestion 
that overpopulation exists. 
However, the great bulk of 
“middle America”—the figure most 
frequently mentioned is 140,000,000 
people—has no effective access to 


Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Brandon — Clearwater — Cocoa 
Crestview — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Indian Harbour Beach — Lake Worth — Jupiter 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Palatka — Pensacola — Plant City 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Tavares—Titusville—West Palm Beach 


3 
ING 
| 
; 
i ‘ 
| 
| 
2 
95 


legal services. They are simply not 
affluent enough to afford to pay for 
legal services themselves but are too 
affluent to qualify for free services. 
If we were able to bring these 
people on stream tomorrow, the 
entire present legal system 
probably would be grossly 
inadequate to handle the demand. 

Moreover, every indication is that 
in the foreseeable future the 
demand for legal services from all 
segments of the population will 


increase. Legislative activity at both 
the state and national levels 
continues at a mind-boggling pace. 
Our society continues to be more 
right-conscious and service- 
oriented. In the 1975 Florida Bar 
Survey 90% of those responding 
believed that there would be an 
increase in demand for legal 
services over the next five years and 
75% stated that they presently had all 
or more practice than they could 
handle. 

It may be true, as the proponents 
argue, that more lawyers will lead 
to fee cutting or unethical practices. 
The possibility of lower fees is no 
justification for limiting growth. 


Clearly that is a proposition that our 
profession should never allow itself 
to be identified with. By the same 
token, because a few lawyers might 
turn out to be “bad apples” is no ex- 
cuse for not harvesting the entire 
crop. Remember in this potentially 
sensational area, that at a recent 
Board of Governors meeting in the 
Dade County State Attorney’s 
office reported, in requesting aid to 
combat unethical practices in Dade 
County, that out of 4,371 lawyers in 
Dade County only about 17 were 
even under surveillance. If this con- 
tinues to be a problem, it should be 
one to which the organized bar can 
meaningfully respond. 

More importantly, our attention 
should be focused on the 
consequences of a “managed” legal 
profession. If some authority has 
the power to limit the number who 
gain access to the profession, would 
the next step be regulation of the 
manner of practice or even the fees 
that might be charged or the income 
made? And, what effect would this 
have on those seeking access to the 
profession? 

Historically, students have very 
positively reacted to the labor 
market. There is a necessary time 
lag before that reaction manifests 
itself just as the present glut of law 
schools is in part a reaction to the 
tremendous decline of a few years 
ago in the aero-space industry. 

Presumably as present law market 
conditions come to be realized by 
the student population there will be 


a decided shift away from law as a 
career goal. But what will be the 
impact of imposition of arbitrary 
limitations at the very time that such 
a shift should be taking place? It is 
not inconceivable that in a relatively 
few years there would be an 
inadequate number of graduates 
for even today’s market. 


“It is easy to overreact to the 
present job market and 
propose sweeping changes 
aimed at beneficially adjusting 
supply to demand. But these 
‘solutions’ only serve to raise 
the more serious questions of 
who are to be the ‘managers’ 
and how are they to manage? 
More simply put, who decides 
demand and who picks the 


supply?” 


be in Florida. 


indicators. 


population rate is leveling off. 


Arizona’s 21.3 percentage rate. 


Nation’s Four Fastest Growing Cities Here 


While some researchers are reporting a definite slowdown in population 
growth for Florida, a national magazine has reported that four of the fastest 
growing metropolitan areas in the United States during the next five years will 


A survey released recently by Sales Management magazine said Fort Myers, 
Sarasota, Orlando, and Fort Lauderdale-Hollywood, in that order, will lead the 
nation in population growth from now until 1980. 

Fort Myers is projected to grow about 30 percent to a total of 192,700 people 
while Sarasota will jump 26 percent to 198,100 people. Orlando will gain about 
26 percent to reach 745,100 and Fort Lauderdale—Hollywood will increase 
about 25 percent and go over the | million mark in population. 

Meanwhile, Miami researcher Reinhold Wolff has reported his studies 
indicate the state’s total population has decreased by 2 percent since April and 
points to the slump in construction and real estate development as chief 


The University of Florida Bureau of Economics and Business Research last 
year reported the state’s population still was on the increase, but at a fraction of a 
percentage point less than the previous year. The bureau’s report for this year is 
expected to indicate much the same with perhaps a clearer indication the 


Statewide projections show Florida a close second to Arizona in percent of 
population growth with Florida growing at a rate of 19 percent as compared to 


—Florida Business Review 
November 1975 


No, the way is not to limit growth. 
Rather I would propose a multi- 
point approach that should include 
at least 

e More effective prelaw school 
counseling as to the opportunities 
that can be realistically expected 
upon graduation. 

e No limitations on law school 
admissions—other than some 
minimal criteria to insure a 
probability of completion. 

e To the extent that demand 
exceeds capacity the profession 
should direct its efforts toward 
expansion of present facilities or 
creation of new schools so that the 
educational opportunity exists for 
all qualified students. 

e Expansion of placement 
activities to include employment 
opportunities in other than 
traditional legal roles. 

e The profession should actively 
pursue new and innovative ways to 
make legal services available to 
those economically locked-out at 
present. This should include a full 
exploration of prepaid,group legal 
and Judicare programs. 

Never in the history of this 
country have educational 
opportunities been determined by 
the labor market. To say the least, 
such a proposition is a radical 
departure from the concepts of 
individual freedom which have 
been the bedrock of our society. In 
fact, it isa departure which I believe 
we are totally unprepared to make 
and the consequences of which we 
should totally reject. We do not 
really want a “managed” bar. OO 
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Corporations, 
Businesses Not 
Now Receiving 
Needed Legal 
Services 


4 


BY C. 
PARKHILL 
MAYS, JR. 


C. Parkhill Mays, Jr., is chairman of the 
Corporation, Banking and Business Law 
Section of The Florida Bar. He is a member 
of Holland & Knight, Lakeland. Admitted to 
the Bar in 1961, he received the B.A. degree 
(1958) Washington & Lee University; the 
J.D. (1961) University of Florida. He was 
executive editor University of Florida Law 
Review 1960-61. 


The alleged overpopulation of 
lawyers occasioned by the increase 
in the number of recent law 
graduates is not, of course, a new 
concern to the Bar. It has been 
viewed with alarm by nearly every 
generation of practicing lawyers. I 
do not, however, agree that we now 
have, or have ever had, an 
overpopulation of lawyers. My 
remarks, therefore, will address the 
question as to how the surge of 
recent law school graduates is 
affecting, or will affect, the private 
practice of law. 

Initially, I feel that the numerical 
increase in law school graduates has 
not in any way reduced the quality 
of those graduates, but, instead, has 


“Economic protectionism 
may be unconstitutional and it 
is certainly socially undesir- 
able.” 


provided a larger pool of highly 
trained and competent profes- 
sionals. My experience is that the 
quality of recent graduates is at least 
on a par with previous generations, 
and possibly better. The overall 
quality of the profession can only be 
enhanced by the infusion of ever 
brighter and more capable law 
graduates. 

The question of whether there 
are, or will be, available jobs for the 
many recent graduates is, in my 
judgment, not an immediate 
concern. There may, in fact, not be 
an overpopulation of lawyers but 
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rather an underpopulation of 
qualified lawyers in the areas of 
corporate, banking and business 
law. It seems that the supply of 
lawyers is at present far less than the 
demand for lawyers who can 
competently supply those types of 
services. There may be enough 
lawyers to handle the matters of 
businessmen, banks, and large 
corporations with sufficient 
resources to pay for the best of legal 
services. There are, however, vast 
numbers of small and medium sized 
corporations, banks, businessmen 
and private individuals who are 
concerned that they cannot receive 
lawyer services at prices which they 
can afford. The public is thus not 
now receiving the full services in 
these areas of the law that it needs, 
or that it is entitled to, and that the 
Bar has an obligation to provide. As 
more graduates leave the law 
schools and enter the areas of 
corporate, banking and _ business 
practice, these “middle sized” 
clients will have a greater 
opportunity for access to lawyers 
who will want to provide services to 
them at prices which they can 
afford. 


Assuming, however, that 
overpopulation does exist, is it 
desirable to limit entrance to the 
Bar? I submit that there is no 
supportable reason or rationale for 
such a limitation other than 
economic protectionism. Economic 
protectionism may be unconstitu- 
tional and it is certainly sociably 
undesirable. The emphasis should 
be on quality and not quantity, and 
as long as lawyers meet satisfactory 
levels of competence there should 
be no such restrictions. The concern 
of the Bar should thus be with 
improving the quality of those 
practitioners already in the 
profession and of those newly 
admitted. The public, including the 
law school applicant and the users 
of lawyer services, deserves no less. 

Furthermore, it seems that the 
Bar, rather than discouraging 
persons to take up the study of law, 
should encourage them. A law 
school education is excellent 
training for many careers, even if 
those so educated do not engage in 
the practice of law. More 
importantly, law school education 
today seems to be better than ever, 
and the public deserves to receive 
the services of as many well 
educated graduates as possible. 


The law of supply and demand 
will work to provide any necessary 
restrictions on the growth of the 
profession. Apparently this law has 
not yet acted to reduce the surge of 
recent graduates. The only 
conclusion that can be drawn is that 
society still has a need for and is 
absorbing, at least in some fashion, 
the new members of the profession. 
Law school applications will 
probably decrease if this does not 
continue. 


“There may, in fact, not be an 
overpopulation of lawyers but 
rather an underpopulation of 
qualified lawyers in the areas of 
corporate, banking and 
business law. It seems that the 
supply of lawyers is at present 
far less than the demand for 
lawyers who can competently 
supply those types of 
services.” 


The subject of lawyer 
overpopulation is, therefore, a 
bogus subject. The question really 
should be, How can we continue to 
maintain the quality and 
competence of the Bar—both of 
those already admitted and of those 
to be admitted—without imposing 
artificial size restrictions? 

These comments represent my 
own personal views and do not 
necessarily reflect the opinions of 
either the Executive Council or 
members of the Corporation, 
Banking and Business Law Section. 


GULF ABSTRACT & TITLE, 
Inc. 


Abstracts of Title 
Title Searches 


We have in our office film of all public 
records affecting titie to land in Lee 
County, Florida. 


Joseph A. Furlong, 
Executive Vice President 
Phone: 1-813-332-1422 
1857 Jackson Street, 
Fort Myers 33901 
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Expansion: Not a 
Taxing Issue for 
Tax Lawyers 


BY ALBERT 
Cc. 
O’NEILL, JR. 


Albert C. O'Neill, Jr., practices law with 
the firm of Fowler, White, Collins, Gillen, 
Humkey & Trenam in Tampa. He has been 
editor of the Tax Law Notes and is chairman 
of the Tax Section of The Florida Bar. He 
received his LL.B. in 1965 from Harvard, 
where he also was executive editor of the 
Harvard Law Review. 


those relatively few Florida firms 
with large tax departments is the 
recent graduate from law school 
with no special tax background 
truly welcome; in such firms, there 
are enough tax lawyers and there is 
a sufficient volume of tax work for 
the recent graduate to obtain a good 
background and good training in 
the tax area without additional 
schooling. 

Where these factors are not 
present, the additional year that one 
spends in obtaining a master’s 
degree becomes extremely 
important in providing the 
foundation for a tax practice; and, 
even some of the larger firms 
believe that this extra training, or 
comparable training through 
working with the Justice 
Department, the Internal Revenue 
Service or the Tax Court, is a most 
desirable quality. 

Because of the perceived need 
for this extra training, the number of 
applicants for available positions is 
not as great in the tax area as in the 
Bar as a whole. This has particularly 
been true in the past when only a 
small number of schools offered 
advance tax training. In recent 
years, however, we have seen an 
increase in the number of 
graduates from these programs; in 
Florida, the advent of the graduate 
tax program at the University of 
Florida is bound to have an impact. 

Because of these recent changes, 
it may be that excess supply will 
reach the tax area; but, with the 
expanding business economy of 
Florida in general and with the 


increasing and ever continuing 
activity of Congress in the tax area 
(ERISA and various reform acts 
being just two examples), we do not 
believe this will be the case in the 
near future. 

A main concern of the Tax 
Section is to ensure that the 
qualifications of those persons who 
practice tax law remain high. We 
have provided useful information 
and training through institutes and 
the Tax Section Manual. Also, the 
section has begun to work with the 
Designation Committee of The 
Florida Bar to establish strict and 
continuing educational require- 
ments for those individuals who 
hold themselves out to be tax 
lawyers under the recently adopted 
designation program. We believe 
that it would be unfortunate if 
overpopulation in The Florida Bar 
as a whole resulted in attorneys 
practicing in the tax area without 
appropriate training and 
experience. 

The overpopulation of lawyers in 
Florida is a serious matter, and it 
should be emphasized that the 
apparent contrary experience in the 
tax area, as described above, does 
not minimize the overall problem. 
It should also be emphasized that 
the views expressedabove do not 
necessarily represent the views of 
the Tax Section as a whole, and 
there may be members of the Tax 
Section who view the problem of 
overpopulation in a different light 
than do the author and those to 
whom he talked in preparing the 
article. 0 


An overabundance of lawyers has 
not been a pressing issue for the Tax 
Section. Indeed, it seems that many 
of the Florida firms with a 
substantial tax practice have need 
for additional qualified practi- 
tioners. 

One reason for this apparent 
difference from the experience of 
The Florida Bar as a whole results 
from the nature of the tax practice. 
An individual with no special tax 
training no doubt finds it difficult to 
break into the tax area because of 
the complexity and broad scope of 
the Internal Revenue Code. Only in 


such attorneys in November of 1974. 


1974 median total compensation. 


between $12,400 and $21,500. 


Corporate Law Department Salaries Increase 


The median compensation for attorneys without managerial responsibilities 
in corporate law departments was $28,000 as of November, 1975. This 
represents a 5.9% increase over the $26,450 median compensation reported for 


Median compensation of chief legal officers in medium-sized (11-26 a" 
departments increased by 6.3% to $85,000. Deputy chief legal officers (assistants 
to chief legal officers or heads of legal departments of major subsidiaries of 
decentralized departments) of the same size departments were paid 4.7% more 
than a year earlier. Managing attorneys (first level—and some second level— 
supervisory lawyers) of all participating employers showed a 9.5% increase over 


Median total compensation for the 237 nonmanagerial attorneys who were 
newly hired by the participating companies during 1975 was almost $22,000. 
Starting salaries of newly-hired attorneys admitted to the bar in 1975 ranged 


“Corporate Law Department Salaries,” Abbott, Langer & Associates, P.O. Box 
275, Park Forest, Illinois 60466, $140 copy. 
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250,000 ATTORNEYS HAVE PROVEN 


THIS IS THE WAY TO A MORE 
PROFITABLE CORPORATE PRACTICE 


When you are about to handle an incorporation, qualifi- 
cation, merger, amendment, dissolution or withdrawal 
you will save yourself substantial research time by call- 
ing the nearest C T office and asking for free C T infor- 
mation (it’s for lawyers only) on the statutory costs 
and requirements governing the filing. C T has such 
information for every state, every Canadian province. 


CT services in compiling and filing papers will save you 
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savings to be effected by timing the filing. Those savings 
often exceed C T charges for compiling and filing the 
papers. 
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The experience of over a quarter of a million attorneys 
proves that the use of C T information and services 
results in a more-profitable corporate practice. 


C T CORPORATION SYSTEM 


100 BISCAYNE BOULEVARD 1820 FIRST NATIONAL BANK TOWER 
MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 


VOLUME 50, NO. 2, FEBRUARY 1976 


| 
| PROVEN: 
4 

or 
PROVEN: 

PROVEN: 

4 


Credentialing: 
Restraining 
Access to 
Labor Law 


BY PETER W. 
ZINOBER 


Peter W. Zinober practices law with 
Carlton, Fields, Ward, Emmanuel, Smith & 
Cutler in Tampa. He is chairman of the 
Labor Relations Law Committee. He 
received his B.A. and J.D. degrees from the 
University of Florida, and was admitted to 
the Bar in 1969. 


The practice of labor relations 
law in the State of Florida has, as has 
most other legal disciplines, been 
affected by the concomitance of the 
greatly increased number of 
Florida law school graduates 
seeking in-state employment, the 
ever-increasing number of out-of- 
state lawyers and law graduates 
seeking Florida employment and 
the forces of the recessionary/in- 
flationary economy which have 
beset the nation for the past several 
years. 

Earlier issues of the Journal have 
amply documented that Florida in 
the past several years has been 
faced with the problem of 
absorbing into its legal community 
an ever-increasing number of in- 
state law school graduates, a 
process made even more difficult 
by the expanding infusion of out-of- 
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state law school graduates desiring 
to relocate and practice in the State 
of Florida. Traditionally, a certain 
percentage of law school graduates, 
whether in-state or out-of-state, 
elect to enter the field of labor 
relations law. The numbers of such 
graduates would increase in direct 
proportion to the total increase in 
the number of law school graduates 
seeking employment within the 
state. Unfortunately, the increase in 
total number of law school 
graduates seeking labor relations 
law employment has far 
outstripped what would have been 
a normal growth rate in the legal 
profession in a healthy economy. 
Thus, the labor relations law 
discipline, in common with other 
legal disciplines, is able to offer 
fewer and fewer positions to the 
number of law graduates seeking 
them. 


The quantity and quality of legal 
work falling traditionally within the 
labor relations law discipline has 
not, generally speaking, been 
adversely affected by the economy. 
Indeed, in some respects current 
economic conditions have actually 
benefited labor relations law 
practitioners. Employees are never 
more conscious of job security and 
maintenance of existing levels of 
benefits than at times when 
employers are forced to cut back on 
numbers of employees, product 
lines and facilities, and are looking 
about for other cost-saving 
measures which will enable them to 
stay competitive, and perhaps 
remain in business. 

These very factors, however, 
have made the labor relations law 
field an attractive refuge for some 
practicing attorneys whose 
principal disciplines have suffered 
in the present economy. Although 
no wholesale switching into the 
labor relations law field has been 
noted over the past year or two, a 
more subtle phenomenon has 
occurred. A number of lawyers who 
previously referred all labor 
relations law work to those 
devoting their talents exclusively to 
that discipline are performing much 
of this work themselves. This is 
especially so in some of the newer 
areas of labor relations law such as 
employment discrimination and 
public employee labor relations. 
Although difficult to measure, the 
apparent effect of this trend is a 
limiting of access to purely labor 


relations law positions, and 
especially to positions which would 
have existed in a healthy economy 
and as a result of the passage of new 
labor legislation. 


External Limiting Factors 


There are several factors apart 
from the economy and the supply 
of available law school graduates 
which are having a constricting 
effect upon access to available 
labor relations law positions. 
Among these are the serving of a 
“residency” with a federal or state 
agency enforcing a labor relations 
statute, and post-graduate 
education in the labor relations law 
field. 

Several years experience with 
labor relations law agencies such as 
the National Labor Relations Board 
has often been regarded as an 
attractive credential for one seeking 
a private sector labor relations law 
position. Access to these positions, 
particularly in the federal 
government has been severely 
curtailed by federal hiring freezes 
over the past several years, and by a 
sharp reduction in the attrition rate 
as such agencies keyed to the 
economy-influenced decrease in 
private sector opportunities. 
Consequently there exists a pool of 
available attorneys employed in 
such agencies who will compete 
with the new, inexperienced law 
school graduate for available 
labor. relations law positions on 
more than equal terms. 


“A number of lawyers who 
previously referred all labor 
relations law work to those 
devoting their talents 
exclusively to that discipline 
are performing much of this 
work themselves.” 


Increasingly important is 
credentialing private sector labor 
relations law positions: the LL.M. 
degree with a concentration or 
specialty in labor relations law. 
There are few law schools offering 
specialized programs, among them, 
the George Washington University 
School of Law, New York 
University School of Law and 
University of Michigan Law 
School. Consequently, credential- 
ing has assumed greater 
importance, to date, in areas in 
which such schools are located than 
it has in the State of Florida. 
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However, the availability of 
“credentialed” applicants for labor 
relations law positions will 
ultimately have its impact in 
Florida, thereby further reducing 
the number of positions available to 
new Florida law school graduates. 


New Vistas 


For those new law school 
graduates interested in pursuing a 
labor relations law career all is not as 
dismal as the picture just presented. 
What has been discussed is the 
traditional labor relations law 
practice bifurcated into its 
management representation and 
union representation components. 
New and expanded opportunities in 
the labor relations law field exist, 
however, outside these traditional 
components, by virtue of the very 
exclusivity of representation from 
which they evolved. 

Thus, especially by virtue of the 
passage in 1972 of the amendments 
to Title VII of the Civil Rights Act 
of 1964, a plaintiffs’ labor relations 
bar has emerged specializing in 
representation of persons claiming 
discrimination in employment on 
the basis of race, religion, sex or 
national origin against employers, 
unions or both. Such representation 
of plaintiffs under Title VII may 
well lead to representation of 
employees in actions against their 
unions under the Landrum-Griffin 
Act, an area largely neglected in the 
State of Florida, as well as increased 
interest in employee actions against 
companies and unions under 
Section 301 of the Taft-Hartley Act. 

Finally, labor relations law has 
been among the most prolific area 
of new legislation on both the 
federal and state levels within the 
last five years. Such statutes as the 
amendments to Title VII of the 
Civil Rights Act of 1964, the 
Employee Retirement Income 
Security Act, the Florida Public 
Employees Relations Act and the 
Federal Farm Labor Contractor 
Registration Act represent 
expanding opportunities for 
practice either within or without the 
traditional labor relations law field. 
Cultivation of expertise in one or 
more of these new statutes may well 
transform a recent law school 
graduate into a valuable asset 
within the traditional labor relations 
law practice, or into a formidable 
adversary to those already 
practicing in the field. Oo 
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Competence in 
Family Law 


BY JAMES P. 
O’FLARITY 


James P. O’Flarity maintains offices at 
Palm Beach and Ft. Lauderdale. He is 
chairman of the Family Law Section and 
chairman, Family Law Steering Committee, 
Continuing Legal Education of The Florida 
Bar. He is twice past chairman of the Family 
Law Litigation Section of the American Trial 
Lawyers Association; Fellow of the 
American Academy of Matrimonial 
Lawyers; chairman of the Circuit Court 
Advisory Committee (Juvenile, Domestic 
Relations Division) of the Palm Beach 
County Bar Association; and member of the 
University of Florida Law Center Council. 


Family law cases are on the 
increase as each year sees more 
dissolution of marriage actions 
filed. Among the lawyers who tend 
to specialize in this area, there 


seems to be no shortage of work, 


‘and each year seems to bring an 


increase of business. In fact, there 
seems to be a shortage of well- 
trained, skilled, ethical practitioners 
in this area of our profession. 

There has of course been a 
shortage of educational opportuni- 
ties available to the family law 
practitioner in Florida. Only two 
CLE courses have dealt with the 
field: a one-day course in 1967 and 
another one-day course in 1972, 
each accompanied by a manual. 
The 1972 course was held in 
response to changes in the statute, in 
1971, and was, of necessity, quite 
speculative as to what the law was 
going to be. 

The Family Law Section of The 
Florida Bar has held several 
seminars in conjunction with the 
annual Florida Bar convention; 
however, these have not been well 
attended. Hopefully the new 
Designation Plan will encourage 
those lawyers who practice in the 
field to obtain more training in the 
tax aspects of dissolution of 
marriage, trial tactics and 
techniques and current trends in the 
law. 


Atlantic 


John W. Brent, Vice President 


INVESTING MONEY IS A JOB 
FOR PROFESSIONALS. 
LET US WORK FOR YOU. 


Ken Walker, President 


At Atlantic Investment Advisers we study, analyze 
and monitor the market place. And we’re an expe- 
rienced money management team. So if you have 
a substantial amount of money to invest* see the 
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Many lawyers regard divorce 
work as extremely simple, and 
approach it in that fashion. They are 
right in that anyone with a license to 
practice can obtain a divorce if that 
is all that is desired. However, few 
cases are really that simple, and a 
very common complaint among 
divorced persons is that they had 
inadequate representation. A part 
of this of course may arise from the 
fact that the process of dissolution is 


an emotionally traumatic one, and 
the litigant frequently does not 
obtain all of his or her heart's 
desires. All too frequently it is true 
that the litigant had inadequate 
representation by a lawyer who 
simply was not aware of all of the 
ramifications of the case and who 
did not have the knowledge of 
current law and trial techniques to 


enable him to adequately represent 
his client. 

A skilled family law practitioner 
is conversant with the principles of 
equity practice, taxation, contracts, 
real and personal property, 
insurance, evidence and rules of 
civil procedure as well as the statute 
and case law in the area. He or she 
calls upon psychologists, 
psychiatrists and physicians in 
handling marital counselling, child 
custody and visitation problems. 
He or she uses accountants and real 
estate appraisers in handling the 
property and financial aspects of 
marital settlements and dissolu- 
tions. Family law is also moving into 
the area of intrafamily torts. 

The practitioner who ventures 
into a family law case of any 
complexity without a working 
knowledge of these areas of the law 
does so at his own risk. The 
California Supreme Court recently 
affirmed a $100,000 jury verdict and 
judgment against an attorney who 
represented the wife in a divorce 
case, and failed to assert his client’s 
community interest in her 
husband’s federal and state 
retirement benefits. The attorney 
contended that the character of 
retirement benefits was uncertain at 


the time of the dissolution 
proceeding. The Supreme Court, 
however, held that he could have 
discovered with modest effort that 
the state retirement benefits were 
likely to be treated as community 
property and that the federal 
benefits at least arguably belonged 
to the community. The court 
discussed the fact that an attorney 
engaging in litigation may have 
occasion to choose among various 
alternative strategies available to his 
client but stated, “. . .there is nothing 
strategic or tactical about ig- 
norance....” Smith v. Lewis, 13 Cal. 
3d 349, at 359 (1975). 

The practice of family law has 
been said to constitute extra- 
hazardous employment. In no other 
area of law are the clients so 
emotionally involved as in a 
dissolution action where love has 
turned to hatred. The lawyer 
becomes a frequent scapegoat of 
the client’s hostility if the client's 
desires and expectations are not 
realized in the litigation. 

Hopefully, all lawyers who 
practice in this area will take steps 
to make themselves knowledgeable 
in the field and the demand for 
skilled lawyers in this area will be 
met. O 


The Florida Bar’s 18,904 members 
(and growing) make it the 5th 
largest state bar in the country. 


Make 
your pledge 
to the 
Bar Center Campaign. 
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The Great Surplus 2 
and Legal Aid 


BY WILLIAM 
MANIKAS 


William J. Manikas is the deputy director 
of Florida Legal Services, Inc., in 
Tallahassee. He also directs the FLS 
paralegal training program and has been an 
attorney with the legal service since 1970. He 
received his B.A. from the University of 
Pennsylvania and his J.D. from the 
University of Florida College of Law. This 
article is contributed on behalf of the Legal 
Aid and Indigent Defendant Committee, 
Gregory Presnell, chairman. 


The problem of making adequate 
legal services available to Florida’s 
poor is a durable one. Part of that 
durability arises from the large 
number of clients to be served and 
the small number of attorneys 
available to provide the needed 
service. Since the Great Lawyer 
Surplus also finds its genesis in a 
numbers problem, it may be 
valuable to examine the impact of 
the surplus upon the delivery of 
legal services to the poor. 

Some basic numbers: there are, 
approximately, 20 lawyers for 
every 10,000 people in Florida; 
however, if those 10,000 are poor, 
they have only one lawyer.! (If the 
services provided by volunteer 
legal aid attorneys and part-time 
legal aid-employed lawyers are 
added, the ratio changes, but only 
slightly.) The Federal Government 
spends about $1,800,000 for legal 
aid in Florida; local government 
(city, county) spends another 
$700,000; local bar associations 
(attorney contributions) provide 
support to several programs. The 
total is approximately $2,500,000, if 
we count only full-time programs. 
(No state general revenue funds are 
used for legal aid; state-provided 
funds are uniformly “pass-through” 
funds from federal sources.) That 
$2,500,000 pays for 107 attorneys, 
plus a large number of paralegals 
and secretaries. 

Will the Great Surplus affect 
those figures? The fact that a 
surplus of lawyers exists probably 
will not have a significant impact; 
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but, the secondary pressures, on the 
profession and on society, caused 
by the surplus may have some 
effect. 

The immediate product of the 
surplus is the increase in the size of 
the graduate pool from which both 
public and private practitioners 
draw their employees. Within 
certain limits, a private employer is 
able to project an expansion of 
practice and hire additional attor- 
neys to meet the service needs of the 
additional clients generated by the 
expansion. Legal aid programs, 
with finite incomes, cannot usually 
plan to expand, even along limited 
lines, unless their income is 
increased by the public source 
funding them. A private employer 
may find additional lawyers in the 
firm at least self-sustaining, and, it is 
hoped, generative of increased firm 
revenue. Because legal aid 
programs do not charge for their 
services, adding staff does not add 
revenue. At some point, the private 
firm and the legal aid program 
reach a saturation point—the 
private firm because there are too 
many lawyers and too few clients, 
the legal aid program for exactly the 
opposite reason: too many clients, 
too few lawyers. 


“The surplus for the private 
sector of the practice of law is 
‘too many lawyers, too few 
clients.’ ...The problem is the 
opposite—too many clients, 
too few lawyers— for legal aid 
programs.” 


The increased pool of graduates 
may give the private employer a 
better choice of employees and the 
capacity to use better people to 
increase practice. The surplus gives 
the legal aid program a slightly 
better choice of employees only. 
One possible side-benefit: the four 
largest legal aid programs in Florida 
do a substantial portion of their 
hiring from out-of-state law 
schools. There is greater interest in 
legal aid among graduates from 
northeastern and midwestern law 
schools. If the surplus translates into 
greater interest in legal aid, that 
trend may reverse. Most legal aid 
projects have abandoned the 
cadaver approach to the practice of 
law (let the new attorney work out 
practice kinks on the poor before 
moving on to a private firm and 
“real” clients); the willingness to 


hire unqualified, poorly motivated 
attorneys has vanished almost 
everywhere in legal aid programs. 

The surplus for the private sector 
of the practice of law is “too many 
lawyers, too few clients.” As we saw 
above, the problem is the 
opposite—too many clients, too 
few lawyers—for legal aid 
programs. A solution for the private 
sector is to reduce the surplus; some 
of the other articles in this issue 
discuss methods. The solution for 
legal aid is to increase the number of 
attorneys working in programs. (A 
reduction in the number of poor 


“Attorneys may be forced to 
reduce fee schemes generally 
in order to find clients able to 
pay for services.” 


persons cannot be reasonably 
expected soon.) Though the 
solution is obvious, the mechanics 
are uncertain. 

The figures quoted earlier show 
that, in relation to the potential 
client population to be served, 
private practitioners outnumber 
legal aid lawyers by a factor of 20 to 
1. Is it immodest to propose that the 
number of legal aid lawyers be 
increased by a factor of 10? There 
would still be twice as many 
lawyers serving the general 
population as there are serving the 
poor; there would be fewer than 
1100 lawyers to serve a potential 
client population of 1,100,000. But, 
an additional 1000 lawyers hired. 
The average cost per legal aid law- 
yer is approximately $25,000-35,000 
annually,? which includes salary for 
the attorney and support staff, rent, 
equipment, insurance and so forth. 
The cost of hiring those 1000 
additional attorneys would be 
approximately $30,000,000. 
Administrative savings might 
reduce that figure to $27,500,000. 
Add the money already being spent 
for legal aid, and we arrive at a 
figure needed to provide the same 
level of service to the poor as is 
available to the general population. 
The numbers can be further 
reduced, if you believe it 
reasonable. One lawyer for every 
10,000 poor persons now costs 
$2,500,000. Ten lawyers per 10,000 
would cost $30,000,000. Five per 
10,000? $15,000.000. 

A concerted, sincere effort by 
state, federal and local government 
might raise the available funding to 
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$5-6,000,000, or, 2 lawyers per 1000 
poor population—an increase in 
attorney strength of about 100. Far 
from being a “make work” project, 
such an enterprise would serve to 
meet part of the bar’s obligation to 
provide legal assistance to the poor. 
Along the way, another 100 lawyers 
would become employed. The 
proposal is made, with apologies to 
Mr. Swift, modestly. 

Elsewhere in this series of articles 
are discussions of the economic and 


ethical pressures generated by the 
Great Surplus. Assuming that 
ethical standards are adhered to, the 


economic pressure may have some 
small effect upon legal aid practice. 
First, attorneys may be forced to 
reduce fee schemes generally in 
order to find clients able to pay for 
services. The greatest benefit, if 
there is a reduction in fees, will be 
for middle-income families who 
now find attorneys unaffordable. 
The effect upon the poor would be 
slight. Present federal poverty 
standards are not generous: a family 
of four with an annual income of 
more than $5050 is not financially 
eligible for legal aid (from federally 
sponsored programs). Guidelines 
for nonfederal projects vary 
slightly, but none is significantly 
greater. However, a family of four 
with an income of $7000 to $11,000 
may find themselves able to pay for 
legal services if fees for some of the 
more prevalent services are 
reduced (domestic relations, 
misdemeanor defense, collection 
action defense, for example). 
Additionally, attorneys might be 
more willing to accept high risk or 
low yield contingent fee cases. 
Florida’s Unfair Collection 
Practices Act and Residential 
Landlord Tenant Act and the 
federal Truth-in-Lending Act 
contain attorney fee provisions. The 
recovery in such cases is usually 
quite small, and legal aid programs 
now accept such cases as a last 
resort; acceptance of more of those 
cases by the private bar would serve 
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two purposes: an expanded 
practice for the private attorney; 
reduced client service pressure on 
legal aid programs. 

In general, the impact of the 
Great Surplus upon the practice of 
legal aid lawyers will be slight. If 
the membership of the Bar is 
inspired to convince local and state 
governments to increase funding 
for legal aid, thus allowing the 
hiring of more attorneys to serve 
more clients, the surplus will have 
considerable beneficial effect. 0 


FOOTNOTES 


' Source: Population and poverty 
statistics: Division of Population Studies, 
Bureau of Economic Research, University of 
Florida; Bar membership: Florida Bar. 


Source: National Legal Services 
Corporation. 
Ethics and 
Expansion: A = 
Changing Perspective 


BY STEPHEN 
V. ROSIN 


Stephen V. Rosin is consumer counsel for 
the Department of Legal Affairs, and an 
assistant attorney general. He attended the 
University of Florida (B.A. 1970, J.D. 1972). 
His article is a brief conceptual overview 
with recommendations for reconsidering the 
role of ethics in the legal profession. The 
views he expresses are his own and not the 
Department's. 


More and more lawyers vying for 
clients will—human nature being 
what it is—undoubtedly create 
ethical pressures upon the ways we 
presently practice law. Is our 
present Code of Professional 
Responsibility the best vehicle for 
handling difficult, subtle questions 
concerning occupational rightness 
or fairness? Sometimes it may make 
them more severe. 

We must recognize that there has 
been much growth in our Bar since 
the Code of Professional 
Responsibility was implemented. 
Sure, it has been revised on 
occasion. But it has not been 
reviewed in light of significent 


membership expansion. What may 
have been eminently noble at an 
earlier time, freeing lawyers from 
petty conduct and dubious 
character, may no longer achieve 
virtue and righteous, occupational 
behavior. Rather than etching upon 
the legal mind an enlightened 
concept of rightness and fairness, 
certain aspects of the Code may be 
stumbling blocks for a higher, more 
basic order. 

As economic and social 
conditions change, however, what 
was once considered wrong or 
unfair may become more 
acceptable, perhaps even 
preferable. In essence, our present 
perceptions are different from 
when the Code was written or 
revised. Assumptions once true may 
no longer be true. No, the canons 
really are not axioms. They are 
devices to preserve, protect and 
encourage behavior felt desirable at 
an earlier time. 

A cogent review of the Code, 
Bylaws and Integration Rule may 
show the need constantly to 
reconsider our earlier assumptions. 
What worked to preserve a sense of 
fairness in a 2,000 or 10,000 member 
Bar may not be sensible for an 18, 20 
or 30 thousand member Bar. Three 
general areas are especially 
noticeable: education, business and 
self-regulation. 

First, prerequisite to practicing 
any trade or business is learning the 
rules of the game. The practice of 
law is no exception. Accordingly, 
we should examine the relationship 
between ethics and the educational 
requirements of an expanding Bar. 

Second, the Bar itself establishes 
the interrelationship between ethics 
and the delivery of legal services— 
the business of the law. Our 
attention should be focused on the 
nexus between the business of the 
law and ethics in light of the 
expanding number of lawyers 
engaged in the business. 

Third, we are a self-regulating 
occupation. Thus the relationship 
between ethics and an expanding 
self-regulated Bar should be 
considered. 

If we can justify imposition of 
sanctions (from official reprimands 
to license revocation) for violations 
of the Code of Professional 
Responsibility, then it is sufficiently 
important for us to justify requiring 
completion of touch legal ethics 
courses early in the legal education 
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program. If all law schools are 
encouraged to offer a comprehen- 
sive, required first year ethics 
course, the remainder of legal 
training will be filtered through 
these concepts of fairness and 
rightness. 

Early ethical training is especially 
important for law students 
participating in clinical programs. 
Integration Rule, Article XVIII, 
permits student internships 
although it is skewed toward public 
poverty law. Arguably, if a senior 
law student is qualified to represent 
indigent criminal defendants where 
issues of life or liberty are at stake, 
the student should be capable of 
performing a real property closing 
or representing a corporate client in 
securities litigation. If legal 
education is to produce well- 
rounded Bar applicants, following 
the lead of health related 
professions may be in order. A 
medical internship sharpens and 
shapes the medical student into a 
physician. A legal internship could, 
if properly devised, sharpen and 
shape the law student into a lawyer. 
By encouraging a wider spectrum of 
practical and ethical exposure, the 
educational process will produce 
better interns and lawyers. 

An announced justification for 
the bar examination is to ensure a 
minimum competency standard. 
Although it may in fact test the 
ability to master legal examinations, 
it does not address ethical 
responsibilities. Perceiving and 
handling ethical issues should be as 
important, perhaps, as understand- 
ing and dealing with legal issues. If 
all essay questions contained both 
legal and ethical issues the examinee 
would at least be required to 
demonstrate a perception of ethical 
responsibilities. 

In fact, continuing ethical 
education should be intertwined 
through all continuing legal 
education programs. 


Ethics, Expansion and Business 


We are engaged in a business. 
This appellation does not 
necessarily denigrate the concept of 
our business as a profession. Canon 
2 admonishes the legal business to 
assist the public in recognizing its 
need for and awareness of the 
availability of our business product, 
legal counsel. The Code should not 
be concerned with the methodol- 
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ogy by which legal information and 
legal services are distributed to the 
public. Instead, the Code should 
ensure that whatever distribution 
systems are used, they are operated 
with fairness and without 
deception. 

EC 2-9 and Integration Rule 
11.02(5) presently prohibit 
advertising as an information 
conduit from lawyer to prospective 
client. Recently, the ABA Standing 
Committee on Ethics and 
Professional Responsibility 
recognized the deficiency extant in 


present ethical advertising 
proscriptions. The result is a 
proposal for amending EC 2-9 to 
replace the traditional ban on 
advertising with a ban on 
misleading and deceptive 
advertising. If the advertising ban 
has outlived its earlier usefulness to 
preserve fairness and rightness, its 
removal may now be timely. 
Disciplinary Rule (DR) 2-103, 
Integration Rule, Article XIX, and 
Article XVIII of the Bylaws 
severely limit use of group legal 
service plans as a system for the 
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delivery of legal counsel. Included 
among these numerous limitations 
are required prior approval of the 
Board of Governors, additional 
prohibitions against advertising, 
requirements for extensive 
recordkeeping, and even pricing 
fee restrictions. These are at 
loggerheads with the goal of Canon 
2, our duty to improve the delivery 
of legal information and legal 
services. 


Ethics, Expansion and Self- 
Regulation 


Sections I and II of the 
Integration Rule, Article II, prohibit 
anyone not an active Florida Bar 
member from practicing law. EC 3- 
1 anchors this prohibition in the 
need for both competency and 
responsibility, concepts felt best 
enforced by Bar disciplinary 
procedures. This exclusionary 
precept precludes reciprocity to 
out-of-state lawyers, as well as pre- 


venting nonlawyers from sullying 
our image. A practitioner who has 
already been found competent and 
responsible by another state bar 
examination substantially 
equivalent to ours is barred from 
practicing law in Florida. As can be 
expected, other state bars follow 
suit, and deny reciprocity to us. 
EC 8-3 recognizes the dysfunction 
in reciprocity bans: 

Clients and lawyers should not be penalized 
by undue geographical restraints upon 
representations in legal matters, and the bar 
should address itself to improvements in 
licensing, reciprocity, and admission 
procedures consistent with needs of modern 
commerce. 

That reciprocity bans have an 
antiexpansionary effect on The 
Florida Bar is unquestionable. What 
is questionable is the need for a 
reciprocity ban to insure legal 
competency and ethical integrity. 
The proscriptions of Canons 4 
through 7 should be sufficient to 
insure competency and integrity 
without reciprocity bans. 

Because our Bar is self- 
administered, equality of 
participation for every individual 
member is essential. Nevertheless, 
without explanation of purposes, 
Article V of the Integration Rule 
creates a Young Lawyers Section 
for all active Bar members under 
36 years of age. Over half the 
present Bar membership is under 36 


years of age. Why do we treat halt 
the Bar differently? Whatever the 
purpose of creating a Y.LS., its 
mere existence may serve to 
discourage more active participa- 
tion in senior lawyer section 
activities. If the ethical 
consciousness level of younger 
lawyers is to be raised, their 
increased participation in all 
disciplinary and enforcement 
activities should be actively 
encouraged. The December 1975 
Young Lawyers Newsletter 
acknowledged the need to raise the 
ethical consciousness level of Y.L.S. 
members. 


Some Final Thoughts 


We need an Ethics Committee to 
interpret the Canons; our present 
committee does a fine job at this. 
We also need grievance and 
disciplinary committees to enforce 
the Canons; our present committees 
do a fine job, here, too. However, 
we also need an ethics revision 
committee. Its responsibility for 
continuous review and recom- 
mendations would assist the Board 
of Governors in adapting the Code 
to changing conditions brought 
about by membership expansion.O] 


! Goldfarb v. Virginia State Bar, 421 U.S. 
773, 787 (1975). 


For further information 


Professor G. T. Bennett 
902 Seagle Building 
Gainesville, FL 32601 


ANNOUNCING .. .The Second Annual Criminal Law Committee Seminar: 
What you always wanted to know about 


CRIMINAL LAW 


But were always too busy to ask 


March 19 and 20, 1976 
Holland Law Center 
University of Florida 
Gainesville, Florida 


What are the ten points overlooked by every attorney introducing or opposing breathalyzer evidence? What are some of the 
wonders inherent in Florida’s New Criminal Code? How effective are new methods of electronic surveillance? What are the most 
successful trial techniques now being used by Federal Prosecutors? 


These questions, and many more, may be asked of the panel of experts which will include speakers of the caliber of Alan Westin, 
cited by Senator Sam Ervin as “one of the wisest people | know,” on the subject of electronic surveillance. Professor Westin, 
principal consultant to the Senate Committee which drafted the Federal Privacy Act of 1974 and a Presidential Appointee to the 
National Commission on Privacy will be the seminar’s featured speaker. Other seminar speakers will include Michael D. Long, 
pharmacist, chemist, and expert on blood alcohol analysis techniques; Professor James Quarles of the University of Florida 
College of Law; Grafton B. Wilson, Department of Justice “Prosecutor of the Year” in 1975; and other speakers of like stature. 


Sessions begin at 9:00 a.m. on Friday, March 19, 1976, and conclude at noon on Saturday, March 20. The registration fee of $50.00 
includes all materials, banquet and reception at the Gainesville Hilton Hotel. 


and registration materials, write: 
Note: Legal specialty designation: 10 hours 
criminal and general practice; two hours 
trial practice. 
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LEGAL RESEARCH ASSOCIATES, INC. 


P.O. Box 7415 
Fort Lauderdale, Florida 33304 
Phone (305) 561-0320 24 Hours a day, everyday. 


Write or call for brochure or information. 


Give Us The Facts... 
We'll Give You The Law! 


LEGAL 
RESEARCH 
ASSOCIATES 


“A PROFESSIONAL LEGAL RESEARCH CONSULTING SERVICE FOR ATTORNEYS” 
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What Can 
the Bar Do? 


BY L. DAVID 
SHEAR 


L. David Shear is currently a member of 
The Florida Bar Board of Governors and is 
past president of the Hillsborough County 
Bar Association. He received his B.A. and 
J.D. degrees from Vanderbilt University and 
the University of Florida, respectively. He is 
a partner in the Tampa firm of Dixon, Shear, 
Brown & Stephenson. 


The organized Bar faces more 
challenges today than at any other 
time in its history! The advent of the 
Goldfarb decision and its alleged 
antitrust implications, which is now 
further complicated by the attack 
on our advertising restrictions as 
reflected in the Code of 
Professional Responsibility, is 
indicative of these challenges. In 
spite of such far-reaching questions, 
there is appearing on the horizon an 
even greater challenge, possibly the 
most intimidating one that the 
organized Bar faces. This is the 
burgeoning population explosion 
within the ranks of our profession! 

It is my firm belief that a problem 
of immense proportion is now part 
of the fabric of the profession. It is 
not imminent, it is present. The 
president of The Florida Bar and its 
Board of Governors became 
concerned about the rapid 
expansion of the profession 
approximately eight months ago. As 
a result, the then president, Jim 
Urban, and incoming president, 
Rex Farrior, appointed a special 


committee of the Board of 
Governors, which I have had the 
privilege to chair, to make an 
intensive study of the entire 
problem and thereafter report our 
conclusions and recommendations 
to the Board. Our task was to 
evaluate the unique growth and 
expansion of the profession in 
Florida to determine its impact up- 


' on the public and the profession, 


especially as it relates to 
employment opportunities for 
current law school graduates. The 
committee was divided into three 
subcommittees and has met on 
several occasions. The committee 
communicated with all law schools 
in Florida, helped prepare and 
analyzed the results of a detailed 
survey of the entire member- 
ship of The Florida Bar. Ad- 
ditional input was solicited and 
received from outside sources and 
was evaluated by the committee. 
It is my personal belief and the 
committee’s belief, that based upon 
the data and projections reviewed 
there is a very real problem in 
providing employment opportuni- 
ties for members of the Florida 
legal profession. This will continue 
to be a serious concern unless other 
means and sources of employment 
are made available to lawyers 
through delivery of legal service 
programs, wherein greater 
numbers of lawyers may reach 
greater portions of the population. 
This conclusion is based upon a 
number of factors, particularly the 
survey made by The Florida Bar of 
its members. The survey reflected 
that 15% of the law firms in Florida 
have let one or more lawyers go 
without replacing them in the last 
two years, and 3% planned to let one 
or more lawyers go without 
replacement during 1975. In 
addition, 67% of all lawyers in active 
practice plan to add one or more 
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attorneys to their firms or offices in 
the next three years; whereas in a 
prior survey made in 1971, 75% of 
the membership in active practice 
had planned to add one or more 
attorneys within the next two years. 

Perhaps of even greater 
importance, the lawyer population 
ratio, i.e., the number of citizens 
available for one lawyer to serve, is 
projected to decrease from 661 in 
1971 to 397 by 1982. These 
predictions are based upon 
reasonably conservative projec- 
tions for increase of lawyer 
population as well as overall 
population of the state and reflects 
during an ll-year period a 50% 
increase in lawyers in excess of a 
proportionate increase in general 
population. 


“there is a very real 
problem in providing employ- 
ment opportunities for 
members of the Florida legal 


profession.” 


An evaluation of the law schools 
in the state further indicates that 
these educational institutions 
recognize there are problems in the 
placement of new graduates. Job 
procurement has become much 
more difficult in the past year; and 
the areas where the law schools are 
located are recognized as being 
saturated in terms of employment 
opportunity. The schools are 
therefore recommending that their 
graduates seek employment in 
other areas of the state and out-of- 
state. The schools also acknowledge 
that they have no plans to increase 
or decrease their facilities or the size 
of their enrollments. 

A case does exist, which I believe 
is supported by facts and adequate 
statistical analysis, that we are faced 
with a serious problem that could 
conceivably get worse before it gets 
better. What can and should the 
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organized Bar do to accept this 
challenge and provide solutions 
which serve the best interests of the 
public and the Bar? There are a 
number of areas in which the Bar 
can exert its energies in attempting 
to solve the problem as quickly as 
possible. The recommendations 
which our special committee 
presented to the Board of 
Governors for consideration and 
which the Board approved at its 
meeting in Tallahassee January 15- 
17, are as follows: 


e That the Bar embark upon a 
specific program for purposes of 
communicating to schools, at the 
high school and undergraduate 
college level, information and facts, 
including the publishing of 
statistical data, indicating that 
attorneys will have a difficult time 
procuring jobs related to their legal 
training in the next few years and 
that the problem exists presently. 

e That The Florida Bar oppose 
the establishment of additional law 
schools and the expansion of 
existing law schools until such time 
as substantial evidence may be 
provided indicating adequate job 
placement opportunities for 
graduates. 

e That The Florida Bar 
encourage legislation and programs 
to make legal services available to 
more people and thereby create 
more job opportunities for 
attorneys. 

e That providing of employment 
opportunities is specifically related 
to the duty of the Bar to provide the 
public with qualified and 
competent attorneys to render legal 
services. For this reason, and in 
order to insure the increased and 
continuing competency of newly 
admitted members of The Florida 
Bar, it is recommended that serious 
consideration be given to the 
method of grading the bar 


examination as it presently exists; to 
eliminate or minimize the concept 
of grading on a curve and in lieu 
thereof, suggest a grading 
procedure on the basis of 
knowledge of the subject matter. 

e That in order to permit more 
detailed evaluation of the integrity 
and competency of applicants to 
take the Florida bar examination, it 
is recommended that a study of a 
requirement for a period of 
residency for any applicant be 
given consideration. 

e That The Florida Bar urge 
support of a program wherein law 
schools would follow up the 
employment status of their 
graduates for at least two years 
subsequent to graduation. 

e That The Florida Bar 
implement or assist in implemen- 
ting an educational program 
directed toward students presently 
attending law schools in the State of 
Florida as well as members of The 
Florida Bar encouraging the 
maximum use of job placement 


“Our salvation appears to lie 
in being able to reach greater 
numbers of our populace, 
particularly the large middle 
income group who are not now 
receiving the benefit of legal 
counseling to any great 
degree.” 


programs. These educational 
efforts should be directed toward 
the practicing lawyers by 
encouraging them to implement 
their future employment objectives 
by appropriate planning and 
evaluation of the prospective 
employees prior to their graduation 
from law schools. That this 
educational endeavor also be 
directed toward the law student 
throughout his entire law school 
career in attempting to make him 
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aware of the availability of 
employment opportunities as well 
as the realities of the employment 
market. 

e That all law schools in Florida 
be encouraged to strengthen and 
use job placement programs and 
that The Florida Bar place 
substantial emphasis on formula- 
ting a statewide placement 
program (in conjunction with the 
law schools, if possible) through use 


of The Florida Bar staff and 
facilities by proper allocation of 
funding and personnel for that 
purpose, thereby resulting in a 
statewide coordinated effort 
directed toward job placement for 
new law graduates. 

These recommendations and 
such other conclusions that the 
Board of Governors may reach 


TAX ATTORNEY WANTED 


Established Central Florida law 
firm seeks qualified attorney 
capable of becoming head of 
firm’s tax department. Early 
shareholder potential. Must have 
at least five years active tax 
practice and master of laws degree 
in federal taxation. Inquiries will be 
treated as confidential. Reply to 
Journal Box 47. 


should be implemented as rapidly 
as possible and where appropriate 
should be the subject of further 
detailed study by special 
committees appointed by the 
president of The Florida Bar. 

The proposals mentioned are 
not going to totally eliminate the 
problem; however, they do attempt 
to face squarely many of the 
primary questions raised by the 
issues before us. I believe that an 
even greater tragedy would be a 
lack of concerted action on the part 
of the organized Bar, for if we fail to 
respond, it would be uniquely 
unfair to the many thousands of 
bright and highly qualified students 
who will be unable to find gainful 
employment in their chosen 
profession. The end result would be 
a woeful waste of one of society's 
greatest natural resources—the 
individual talents of its members, 
which could be directed in many 
other areas where they can be more 
effectively utilized. 

We also have an abiding 
obligation to the public and to our 
profession to continue to provide 
qualified and competent 
professionals who will conduct 
themselves with ethical propriety, 
untaxed by the burdens of being 
unable to practice law or practicing 
in such conditions as lend 
themselves to unprofessional 
conduct. Our salvation appears to 
lie in being able to reach greater 
numbers of our populace, 
particularly the large middle 
income group, who are not now 
receiving the benefit of legal 
counseling to any great degree. 
Once we can assure ourselves of the 
need for same, we should once 
again encourage all who may have 
an interest to join with us in our most 
honored profession. O 


825 Freedom Federal Building 
Tampa, Florida 33602 


Raymond 


SAVIGNAC ASSOCIATES LTD. 


813/870-0418 


TRUST SERVICES 


Consultants, Administrators and Trustees of Estates, Trusts, 
Guardianships, Pension and Profit Sharing Plans. 
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Economic Benefits 
of Designation 
and Systemization 


BY THOMAS H. 
SINGLETARY 


Thomas H. Singletary is a member of the 
Economics of Law Practice Committee and 
a partner in the law firm of Singletary and 
Watkins in Tampa. He received his B.A. 
from the University of South Florida, his 
Master’s of Social Work from Barry College 
in Miami, and his J.D. degree from Stetson 
Law School. The opinions expressed are his 
own and not necessarily those of the 
Economics of Law Practice Committee. 


While the designation concept 
has been much discussed and is 
being implemented now, less 
attention and understanding has 
been given to systemization of law 
office procedures, an equally 
important concept to the successful 
application of designation. As bar 
membership increases, systemi- 
zation becomes economically 
essential. 

There are many economic 
benefits in this approach. They fall 
roughly into four interrelated 
categories: office personnel, office 
equipment and resources, costs of 
overhead, and attorney’s time and 
skill. Designation should lead to 
more economically profitable law 
practice if properly combined with 
systemizing of law office 
procedures.! 

Effective use of the attorney's 
knowledge and abilities is of 
paramount importance to the 
profession and the community. The 
personnel an attorney selects and 
his management of them determine 
the quantity, quality, and cost of 
legal service rendered to a client.2A 
far more efficient use of office 
personnel is possible when the 
ranges of work expectation is 
limited. Though the value of an 
experienced legal secretary is well 
known to us all, a proper system 
greatly reduces the necessity of 
highly skilled and widely 
experienced secretarial staff. This 
will facilitate easier location of 
competent staff, and moderation of 
salaries. New staff may be trained 
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more quickly for their specific jobs 
because they are specific. Whether 
the function is one of receptionist, 
typist or secretary, systemizing will 
allow the new staff member to 
focus on those tasks to be 
performed. Clearly recognizable 
job responsibilities come with 
clearly delineated job roles. Who 
does what, when, and how well 
should be easily judged. If it isn’t, 
either the system is inadequate, or 
more commonly the case, it is not 
being used effectively. 

Even though the Bar membership 
is rapidly expanding, paralegals and 
their role in the system will become 
increasingly important. While tasks 
they can be assigned are still the 
subject of much discussion within 
The Florida Bar,’ there is not much 
doubt that designation can provide 
a medium for their appropriate 
ethical use. The attorney would not 
delegate to or allow the paralegals 
in his office to have the authority to 
advise clients on legal matters or 
other strictly professional functions, 
but with proper review and 
supervision paralegals could 
perform many tasks entailed in 
client servicing. There can be little 
question about the maximizing 
potential of paralegals when the 
benefits to be derived include cost 
savings to both the attorney and the 
client.‘ 


The Board of Governors of The 
Florida Bar at a January 15-17 
meeting in Tallahassee went on 
record as opposing lawyer 
advertising. The ABA Standing 
Committee on Ethics and 
Professional Responsibility is 
sponsoring a proposed amendment 
to the Ethical Considerations and 
Disciplinary Rules of Canon II of the 
Code of Professional Responsibility 
which would allow and provide for 
lawyer advertising with restrictions. 

A special committee of the Bar 
chaired by Raymond Royce had 
attended a conference on lawyer 
advertising in Chicago sponsored by 
the American Bar Association on 
December 6, 1975. He reported to 
the Board that The Florida Bar had 
been requested to forward to the 
ABA committee any comments by 
January 15, 1976. 

The Board has instructed the Bar’s 
delegates to the ABA House of 
Delegates to advise the committee of 
its opposition to the amendment. 

Alternative suggestions to 
advertising will be considered at the 
March 1976 meeting of the Board. 
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Finally, a firm’s managing 
partner should be able to recognize 
more readily office professional 
personnel needs. The selection of 
associates and neophytes is often a 
hit-or-miss process (too often the 
latter) based upon first impressions. 
Designation and systemizing will 
enable the managing partner to 
recognize the area of need and the 
background and training desired. 
From an associate’s point of view, 
this will somewhat alleviate 
confusion and feeling of being 
overwhelmed by being suddenly 
thrust into a wide range of cases 
with unclear office procedures. 
Designation can, then, lead to a far 
more effective use of the relatively 


“We express concern over 
increasing Bar membership, 
Bar applications and law 
school applications. Designa- 
tion’s effect on this problem, 
whether a real or imagined one, 
should be salutary.” 


inexperienced attorney, whether 
new to the Bar or simply working 
into a new area. 

An attorney with a particular 
designation should be able to select 
those tools which most benefit his 
practice: office equipment, 
research sources, and even office 
location. For instance, a designation 
of “Personal Injury and Wrongful 
Death” assists in building a law 
library accentuating those books, 
treatises and periodicals which deal 
specifically with that area. This 
significantly reduces office costs. 
An attorney designating “Family 
Law” may elect to locate the office 
in an area geographically proximate 
to a bedroom community, rather 
than in the downtown business and 
financial districts, whereas an 
attorney designating “Corporate 
and Business Law” might wish to do 
just the opposite. 

A variety of systematic devices of 
case handling lend themselves to all 
areas of practice: automatic 
typewriters, word processors, 
dictating equipment,> microfilm,® 
and computers.’ But systematic use 
of client master information lists, 
procedural forms, checklists, 
interrogatories, time-keeping 
procedures, and billing methods are 
particularly suited to the 
designation plan. The repetition 
and similarity of work should havea 
“snowballing” effect on time 


saving, but also in increased 
accuracy and thoroughness. 

This effect ties directly into the 
costs of overhead. Obviously, the 
more accurately and efficiently the 
staff operates, the fewer staff 
personnel are required. It is 
important to remember, however, 
the concept of systemization of job 
roles within the firm does not imply 
proliferation with one staff member 
for each specific function. There 
will be a point of diminishing return 
in the streamlining process. This can 
be assessed best by the managing 
partner, carefully considering the 
office needs. 

The objective of systemization is 
to allow the staff to handle routine 
case work under a lawyer’s general 
supervision, and to refer unique 
problems requiring attention to the 
attorney. A designated practitioner 
will be able to benefit by reducing 
to a minimum the time personally 
spent on each case without 
detriment to a client. This should 
significantly improve client 
servicing. The designated attorney 
who supervises a case and performs 
required “professional” tasks may 
bill more accurately than in 
unfamiliar areas of the law.’ 

So we shall find not only more 
effective use of the office staff 
under a designation plan, but also a 


“The referral process 
resulting from designation will 
be far more rational, as 
practitioner competency will 
be more familiar to colleagues. 
Thus demand for continuing 
expertise will increase. The 
quality of legal service is bound 
to improve, and with it, public 
trust in lawyers.” 


far greater application of attorney 
skills. Working within specific 
areas, an attorney will be more 
familiar with the case law and work 
demands, be more accurate in 
assessing each case, and be better 
able to carry out necessary tasks. 
This enables developing broader 
knowledge of available experts, 
other professionals and colleagues 
with whom to consult and 
encourages establishing good 
working relationships with those 
individuals. 

We express concern over the 
increasing Bar membership, Bar 
applications and law school 
applications. Designation’s effect 
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on this problem, whether a real or 
imagined one, should be salutary. 

Designation should create a higher 
profile of public recognition and 
colleague referral. In addition to 
current word-of-mouth publicity, 
the Florida designation plan allows 
potential clients to develop an 
immediate awareness of attorneys 
who practice in their areas of need. 
This becomes increasingly 
important as more and more 


attorneys vie for what many 
consider a limited clientele.® Rather 
than restricting the demand for 
each attorney, however, designa- 
tion should increase the demand for 
all. The public, becoming more 
familiar with the attorney services 
offered, will begin to recognize the 
need for legal assistance in areas 
otherwise not used. For example, 
the designation of “Taxation” may 
have the effect of motivating a 
small business entrepreneur to 
make an appointment for legal 
consultation rather than merely 
continuing to rely upon an 
independent accountant or 
bookkeeper at tax time. A 
designation of “Bankruptcy” would 
prod debtors who are approaching 
the crisis status of insolvency to 
engage a lawyer knowledgeable 
about their problems. The same 
motivation might not exist when 
facing the initial dilemma of 
locating a lawyer to get immediate 
or emergency advice. This initial 
screening process will also aid in 
reducing the proportion of 
unproductive time spent in 
preliminary conferences with 
clients who have to be referred to 
other attorneys or turned away. 
Moreover, we will be less tempted 
to keep cases in which we are not 
well qualified. 

The referral process resulting 
from designation will be far more 
rational, as practitioner compe- 
tence will be more familiar to 
colleagues. Thus demand for 
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continuing expertise will increase. 
The quality of legal service is bound 
to improve, and with it, public trust 
in lawyers. As designation becomes 
more widespread and understood, 
it will enhance our profession's 
image in the community, and 
consequently engender a more 
frequent use of legal services. 
Under designation, everyone 
should benefit: the client who 
receives improved services, the 
attorney who will use personal and 
personnel skills more efficiently, 
and the profession as a whole, 
experiencing greater public 
confidence and increased demand. 
Any “overpopulation” concerns will 
be defused by systemization and 
designation. oO 
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Streamlining 
Delivery: 

More Clients, 
Reduced Costs 


Max Schorr, attorney in Palm Beach, is a 
member of the New York and Florida Bars. 
He is a member of the Group Legal Services 
Committee of The Florida Bar and is former 
chairman of the Prepaid Group Legal 
Services Subcommittee of the Special 
Committee on Availability of Legal Services 
of the New York State Bar Association. He is 
also director of New York County Legal 
Services Corporation. 


It has been estimated that 140 
million people in the United States 
have inadequate legal representa- 
tion or none at all. The most 
important reason for this societal 
deficiency is the high cost of 
lawyers’ services which this large 
part of our population cannot 
afford. 

Part of this deprived segment is 
made up of a large number of poor 
persons who cannot afford to pay 
any fees. Dean Roger Cramton of 
Cormell Law School, in recently 


describing the legal needs of the 


States. 


Cost $125 


Law Firm Income 


The “average” law firm in communities with a population of under 250,000 
nets 54.02% of gross receipts as lawyer income. Nonlawyer costs in cities with 
250,000 to 500,000 population consume 13.42% of gross receipts. Occupancy 
costs in cities of one-half to one million consume 6.3% of gross receipts. Library 
costs in cities of over one million consume 1.12% of gross receipts. 

Typically, percentage of gross receipts available as lawyer income increases 
as the size of the firm increases. Also typically, the percentage of gross receipts 
availabe as lawyer income is higher in the United States than it is in Canada, with 
the highest percentage being available in Ohio, followed by the Southern United 


Average hourly billing rates vary by length of legal experience and 
geographic area. For example, the mean rate in Canada for attorneys with under 
two years of legal experience is $28 per hour, in California with two-four years of 
legal experience is $47 an hour, in Florida with four-five years of experience is 
$50 per hour, and in Illinois with six-ten years of experience is $52 per hour. The 
typical billing rate also varies by the size of the law firm, population of the 
municipality, and length of legal experience, with the hourly billing rate 
typically increasing with an increase in any of the three areas. 


—1975 Survey of Law Firm Economics 
Abbott, Langer & Associates, P.O. Box 275, Park Forest, Illinois 60466 
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poor in noncriminal cases, stated 
that only 15% of these needs are 
being met. The Federal 
Government under the provisions 
of the new Legal Services 
Corporation Act of 1974; Public 
Law 93-355, enacted July 25, 1974, 
will partially take care of the legal 
needs of the poor in civil cases, and 
with inevitable public and 
legislative pressure, will in time 
provide legal representation for a 
greater number of persons of this 
class. 

The remaining unserved consist 
of a lower middle-income group 
who can afford to pay very modest 
fees, and a middle-income group 
who have the means to pay 
reasonable fees but not on a “crisis” 
basis. It is the latter group for whom 
group legal services plans are now 
being instituted at an accelerating 
pace. More and more people 
previously deprived will 
increasingly have available legal 
services of varying extent. Although 
many who will become members of 
group plans never had lawyers, a 
comparatively small number will 
have previously used them. 

Prepaid legal services which 
insure against disastrous legal costs 
will guarantee a wide market of 
purchasers, just as in fire, casualty, 
health and dental insurance. F. 
William McCalpin, former 
chairman of the ABA Special 
Committee on Prepaid Legal 
Services, predicted that within the 
next few years 70% of the public and 
50% of the lawyers in the United 
States will be involved in group 
legal plans. 


Will Quality Be Lacking? 


The question that occurs to all is 
whether legal services provided 
under group plans will lack quality 
because of the massive number of 
clients to be served at minimum 
costs. 

Through experimentation in plan 
design using different delivery and 
funding mechanisms, groups and 
practitioners will determine the 
most efficient methods for 
delivering high-quality, low-cost 
legal services. 

“Open” panel and “closed” panel 
plans and variations of each have 
been and will be adopted. Labor 
unions, employee and consumer 
organizations will favor closed 
panel plans, whereas plans 
sponsored or supported by bar 
associations invariably will select 
the open panel plan.! 

In closed panels, with its own 
staff of attorneys and paralegals, 
participants frequently present 
similar problems to a _ limited 
number of staff members, enabling 
the staff to have regular and re- 
peated contact with the types of 
problems most frequently en- 
countered by their members. In 
such situations lawyers and para- 
legals quickly develop specialized 
expertise, resulting in increased 
productivity and decreased unit 
costs. 

Paralegals can be used effectively 
in a relatively large operation, either 
a law firm or a staff plan. In 
addition to performing quasi-legal 
functions, they can assist in 


interviewing clients and classifying 
their problems. 

Arrangements can frequently be 
made with local law schools to 
provide an opportunity to students 
to acquire clinical experience and, 
at the same time, render assistance 
to plan lawyers. The use of students 
can cut costs and provide additional 
services to clients. Such 
arrangements fit in most readily 
with staff or firm retainer plans. 

Data processing and other 
modern technology can be 
enormously helpful in the speedy 
completion of tasks which are 
repetitive, such as the preparation 
of wills. The availability of 
information storing and automatic 
typewriters (mag card) provide an 
excellent method of completing 
“boiler plate clauses.” Minimizing 
the time commitment of expensive 
personnel (lawyers) can be 
accomplished by standardizing all 
elements of the process, assigning as 
many tasks as ethically possible to 
nonlawyers personnel. 

It follows that such manner of 
operation will substantially reduce 
costs of services and surely increase 
the quality of such services. 


Streamlining Court Procedures 


Other important steps to reduce 
costs of legal services should be 
taken by the judicial organization, 
for which it will receive the all-out 
support of the legislatures and the 
public. 

Court procedures, both for 
pleadings, motions practice and 
trials, are now consuming far too 
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much of the practitioners’ time. In 
many jurisdictions, it is not unusual 
for trial lawyers to sit around for 
days waiting to “get working.” 
Lengthy stereotype formal parts of 
pleadings and other legal papers 
should be eliminated. Some states, 
for example, still require a lengthy 
affidavit of service of a routine 
document with the additional 
nuisance of having a notarial 
acknowledgment. Procedures 


instituted a decade ago are still 
being used. The monetary savings 
in reducing court personnel and 
workload on office staff could be 
enormous, with resultant and 
welcome benefits to taxpayers. 

Single practitioners or small firms 
in time will recognize the 
deficiencies of small-scale practice 
with its increased costs and the 
advantages in consolidating with 
other firms in order to avail 
themselves of the modern 
mechanisms and technology and 
streamlined practice used by group 
plans and large law firms. To 
accomplish such mergers single 
practitioners will need the 
assistance of their bar associations 
and it would be most effective for 
bar associations to take the initiative 
in such a project. It will also enable 
the development of expertise each 
lawyer has in a particular field, so 
that the enlarged firm is “rounded 
out” and can handle, competently, 
any every-day legal problem with 
minimum time expenditure and 
best results. 


Era of Specialization 
The era of the need for 
specialization in the law has arrived. 


For a practitioner to become useful 
to a firm or a group plan, or to his 
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clients, he will have to possess 
expertise in a particular branch of 
law. Even the public is aware that 
one lawyer cannot know all about 
every phase of the law and will 
insist on using specialists as patients 
do with their medical needs. 

The Florida Bar has just adopted 
a designation plan which will not 
only encourage lawyers to develop 
special knowledge in a particular 
field but will help clients in the 
selection of counsel for their 
immediate problems. 

Union and consumer groups are 
motivated in passing on benefits of 
cost-saving devices and expanding 
the services to their members. 
There may be some concern, 
however, on the part of the Bar as to 
the quality of services that will be 
rendered by “profit” legal services 
group plans recently sanctioned by 
the ABA in Florida and in other 
states. Naturally, such organizations 
will be interested primarily in 
operating in a manner so as to effect 
minimum costs and the largest 
possible net income. In permitting 
“profit” plans, it is hoped that the 
profit incentive would stimulate the 
establishment of group plans; and 
so it will, but it remains to be seen 
whether such plans in trying to “cut 
corners” will give its members the 
quality of services furnished to 
members by nonprofit plans. 

Many members of the public are 
not affiliated with a union or other 
group and will not have ready 
access to a group plan. They too are 
entitled to the advantages of plans 
such as offered by unions, em- 
ployee groups, consumer organiza- 
tions, etc. How can they become 
members? The New York County 
Lawyers Association had adopted a 
plan now being implemented to 
serve members of the public with 
limited income, using an open panel 
of those attorneys willing to 
participate. It will soon be learned 
whether that approach to serving 
the general public is feasible, 
considering that most of the 
participating lawyers will be single 
practitioners or small firms. 

According to the recent 1975 
Florida Bar survey, 75% of the 
lawyers practicing in this state have 
as much or more legal work than 
they can handle. With the 
proliferation of group plans and the 
compelling future need to serve so 
many additional clients, it must be 
concluded that there will be a 


steadily increasing demand for 
specialized legal talent. 

If 70% of our people, as reported, 
are not receiving the legal services 
they need, whether poor, low 
middle-income or middle-income, 
it follows that most of the 500,000 
practicing lawyers in the country 
are presently kept rather fully 
occupied serving the other 30% and 
business enterprises. Even though 
the legal needs of middle and 
lower-income people go unmet, 
some lawyers fear that the existing 
demand for legal services will not 
absorb the increasing supply of 
legal talent. By promoting new 
delivery systems, group legal 
services program will not only 
benefit the public but should 
absorb all the new Bar admissions 
and utilize the unused time of those 
not fully occupied. 

All in need of legal services will 
increasingly demand and are 
entitled to receive them. To achieve 
this in the most efficient and least 
costly manner, the public must be 
given opportunities to join group 
plans or be served by legal service 
clinics now under study by the 
ABA. 

The Bar is on the threshold of 
meeting its obligations to the 
public—to deliver legal services 
with maximum competency and 
efficiency at costs the public can 
afford. There will be mistakes 
made that will take time to correct, 
but a start has been made. It is up to 
each member of the Bar to make his 
contribution to achieve effective 
results in the shortest possible time. 


FOOTNOTES 


! Open Panel Plans 

New York County Legal Services 
Corporation (New York County Lawyers 
Association and residents of New York City) 

Shreveport Legal Service Plan 
(Shreveport Bar Association and 
Construction and General Laborers Local 
229) 

Utah Prepaid Legal Services Plan (Utah 
State Bar Association and Utah Credit Union 
League) 

Ohio Legal Services Fund (City of 
Columbus, Ohio, Employees) 


Closed Panel Plans 

Columbus (Ohio) Education Association 

Consumers Group Legal Services 

Green Bay (Wisconsin) Education 
Association 

Laborer’s District Council of Washington, 
D.C. 

Municipal Employees Legal Service 
(District Council 37, AFSCME, N.Y.C.) 

Alaska Teamster-Employer Prepaid Legal 
Services Plan 
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“These Things 
Must Come to 
Pass but the 


End is Not Yet” 


ra 


BY BRUCE 
B. WILSON 


Bruce B. Wilson is the deputy assistant 
attorney general of the Antitrust Division in 
Washington, D.C. Before assuming his 
present position, he was special assistant to 
the assistant attorney general of the Antitrust 
Division, chief of the division’s consumer 
affairs section, and deputy assistant attorney 
general for consumer and interagency 
affairs. He received his education at 
Princeton University (A.B. 1958) and the 
University of Pennsylvania Law School 
(LL.B. 1961). He exerpted these comments 
for the Journal from a speech he gave before 
the Philadelphia Bar Association. 


The Antitrust Division and the 
bar have had a number of 
controversies over the years. They 
have: involved minimum fee 
schedules, questions of advertising, 
and I suppose approaching us next 
is a reevaluation of the question of 
what involves unethical solicitation. 

Let me take each of these in 
order. 

I suppose our first confrontation 
with the bar was over minimum fee 
schedules. This heated up in 1969, 
and continued into 1970, when then 
Assistant Attorney General Richard 
McLaren told the Antitrust Section 
of the American Bar Association 
that minimum fee schedules were in 
all likelihood illegal and that to rely 
upon the so-called professional 
exemption or the lack of any effect 
upon interstate commerce would 
be reliance upon “a very slender 
reed indeed.” 

Following that event, quite a 
number of bar associations did 
away with their minimum fee 
schedules. And the Department of 
Justice said, “Good riddance.” 

But some did not, and then came 
Goldfarb. Mr. Goldfarb and his 
wife ran smack-dab into a 
minimum fee schedule when they 
tried to buy a house. In the Supreme 
Court, Solicitor General Bork 
argued the case amicus for the 
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United States. In his argument he 
noted that 


. . .one searches in vain for any connection 
between professional ethics and price-fixing, 
and one searches in vain for the principle that 
price-fixing is ethical. If attorneys combine, 
and pit their collective strength against and 
not in behalf of their clients, in order to win 
out in a commercial fee battle, why must that 
be viewed as ethical? The setting of a fee in 
fact raises a conflict of interest between the 
attorney and the client he is both 
representing and charging.' 


The Supreme Court responded 
decisively. It answered four 
questions: First, did the bar 
associations engage in price-fixing? 
Second, did their activities affect 
interstate commerce? Third, were 
the activities exempt from the anti- 
trust laws because they involved a 
“learned profession?” And fourth, 
were the activities “state action” 
within the meaning of Parker v. 
Brown?? 

The Court rather clearly did 
away with the argument that 
minimum fee schedules were not 
price-fixing. The conclusion on this 
point was that the bar association 
activities, in promulgating 
minimum fee schedules, constitu- 
ted “a classic illustration of price- 
fixing.”? 


“To what extent, if any, 
should we relax our antitrust 
rules to accommodate the 
needs of the consumers—and 
note that | said consumers, not 
purveyors—of legal services? | 
do not think that we have to 
make many major adjustments. 
The consumer of legal services 
is entitled to as much 
competition as is the consumer 
of groceries, or television sets, 


or clothing, or travel tours...” 


The Court also did away with the 
argument that the activities of 
lawyers, at least those at issue in the 
Goldfarb case, did not constitute 
interstate commerce. The Court 
concluded ‘“‘that interstate 
commerce has been sufficiently 
affected.” 

The “learned profession” ex- 
emption fared no better. The Court 
said that 


. . .the nature of an occupation, standing 
alone, does not provide sanctuary from the 
Sherman Act, . . .nor is the public-service 
aspect of professional practice controlling in 
determining whether §1 includes 
professions. . ..Congress intended to strike as 
broadly as it could in §1 of the Sherman Act, 
and to read into it so wide an exception as 


that urged on us would be at odds with that 
purpose.® 

The Court also, I think, put a 
crimp into the bar’s reliance on 
Parker v. Brown. It said that 


.. .the fact that the State Bar is a state agency 
for some limited purposes does not create an 
antitrust shield that allows it to foster 
anticompetitive practices for the benefit of 
its members. 

It seems to me that the Goldfarb 
decision really did away with 
minimum fee schedules. 

We must maintain high 
standards. The Chief Justice of the 
United States, for example, has 
urged special standards for lawyers 
who appear in courtrooms in the 
United States. The Supreme Court, 
in the Goldfarb opinion, recognized 
this in stating that “forms of 
competition usual in the business 
world may be demoralizing to the 
ethical standards of a profession.”® 

But the basic question, it seems to 
me, is: To what extent, if any, 
should we relax our antitrust rules to 
accommodate the needs of the 
consumers—and note that I said 
consumers, not purveyors—of legal 
services? I do not think that we have 
to make many major adjustments. 
The consumer of legal services is 
entitled to as much competition as is 
the consumer of groceries, or 
television sets, or clothing, or travel 
tours, or Christmas gifts. 

And Santa Claus won't come to 
the legal profession unless the legal 
profession tells the consumers what 
it can do for them. 

This brings us to advertising. 
Advertising by the legal profession 
has traditionally been limited to law 
lists. But advertising is most useful 
to those people who most need 
information. After all, it is not the 
very rich or the very poor who are 
most lacking in legal services. Both 
are served, in one way or another, 
by government or private sector 
activities. It is not the corporation 
which has its own in-house lawyers 
who can service many needs, and its 
general counsel is a built-in broker 
for more specialized legal 
problems. And it is not the large law 
firm that is being restrained, since 
the people it services are 
sophisticated, knowledgeable 
buyers. 

The loss is to the ordinary 
consumer of ordinary legal services. 
And the restraint impacts not on the 
big firms, but on the typical lawyer, 
who has a service to sell, and who is 


115 


4 
it. 

@ 
te 

i 


willing to sell it, to those very 
people who most need it, but who 
cannot communicate that 
information. The buyer and seller 
are there—the only problem is they 
can’t communicate needs or 
abilities in any effective way. 

The empirical evidence is clear— 
many people do not recognize a 
need for legal services, and when 
they do, many do not seek out a 
lawyer because they either don’t 


know how to, or they think it will 
cost too much. 

I think that agreements to refrain 
from dignified and truthful 
advertising are harmful—to the 
principle of free expression as 
embodied in the First Amendment, 
to the profession, and to the public. 
Philosophically, such agreements 
are harmful to the principle of 
freedom of expression almost by 
definition. Practically, they are 
harmful to the profession because 
we do not tell people what we do— 
and can do for people. And very 
practically, they are harmful to the 
public because the public does not 
know when it should consult a 
lawyer. 

I think the threshold hurdle which 
the bar must cross is the presently 
common perception that 
“advertising” is itself an improper, 
unethical activity. Certainly there 
are kinds of advertising which 
might qualify for those adjectives, 
but there are many forms of 
communication which would not. 

Price advertising will present 
different issues than the kind of 
advertising I showed you earlier, 


but it surely cannot be said that all 
price advertising is necessarily 
improper or harmful. 

The simple truth is that outlawing 
fee-fixing by lawyers—or other 
professions—does little good if 
there is no mechanism for 
communicating the different fees of 
competitors to their clients. It does 
not seem to me this is such a difficult 
problem. For instance, an attorney 
or firm could publish its hourly rate 
for billable time, and perhaps a 
fixed fee for the first consultation. It 
could further advise that after such 
consultation, if the client is 
acceptable to the firm, it will 
provide him with a written estimate 
of the number of hours his legal 
problem could involve.This 
estimate could easily be a range, say 
from four to ten hours, together 
with an assurance that he would not 
be charged more than the 
maximum figure in the estimate 
without prior notice in writing and 
the client’s agreement. Far from 
demeaning the profession, I think 
this would provide a dignified and 
responsible method of communica- 
ting price, and I would expect that 
the profession would be more 
respected by clients and others if 
such a standard were adopted. Such 
a provision could easily be 
incorporated in an advertisement, 
with the result that price would be 
communicated in both an accurate 
and responsible manner. 


“| think the threshold hurdle 
which the bar must cross is the 
presently common perception 
that ‘advertising’ is itself an 
improper, unethical activity.” 


Generalized public advertising 
may present special hazards, 
because one cannot know precisely 
what a service will cost without 
getting all the facts. It may be a 
simple will, it may be a marital 
deduction will, or it may involve 
creation of a complicated trust. 

This brings us to the question of 
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what constitutes unethical 
solicitation. This is obviously 
related to the question of 
advertising. We certainly, as I have 
already said, do not endorse 
ambulance chasing, but we should 
not discourage that kind of 
advertising which seeks to educate 
the public nor should we dis- 
courage, for example, a group of 
recent law school graduates or a 
group of lawyers from presenting a 
prepaid legal service program to a 
consumer group or toa labor group, 
in a dignified manner. That kind of 
activity is education, not 
solicitation. 

Recently the standing ABA 
Committee on Ethics and 
Professional Responsibility 
announced its proposed amend- 
ments to the ethical considerations 
and disciplinary rules dealing with 
advertising. It proposed a 
substantial liberalization of the 
disciplinary rules governing 
advertising. 

We cannot quarrel to a great 
extent with their proposed draft. 
We may wish to comment upon 
some provisions. The draft goes a 
long way, and I think this 
committee of the bar is to be 
commended for it. We have here, I 
believe, not a basis for discussion, 
but a draft which may require only 
minor revisions in order to provide 
a basis for real competition in the 
legal profession. 

The discussion draft takes a 
fundamentally different position on 
advertising than has been taken in 
the past. It defines what is 
prohibited, rather than what is 
permitted. It would, in the 
committee’s words, “permit 
advertising by lawyers, unless the 
material contains ‘a false, 
fraudulent, misleading, deceptive 
or unfair statement or claim.’ ” It 
then goes on to define what is false, 
fraudulent, misleading, deceptive 
or unfair. It is, in my view, a 
singularly meaningful effort on the 
part of the bar. Oo 


FOOTNOTES 


' Antitrust and Trade Regulation Report, 
April 1, 1975. 

2 See Goldfarb v. Virginia State Bar, 421 
U.S. 773. 

3 Id. at 783. 

4 Id. at 785. 

5 Id. at 787. 

6 Id. at 792, citing United States v. Oregon 
State Medical Society, 343 U.S. 326, 336 
(1952). 
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Self-Regulation 
and the Antitrust 
Laws, a Paradox 
for the Bar 


BY STEPHEN 
E. NAGIN 


Stephen E. Nagin, who practices law with 
the Federal Trade Commission in Atlanta, is 
a member of The Florida Bar Journal 
Editorial Board. He is a graduate of the 
University of Miami(B.B.A. 1969, J.D. 1974). 
His views and opinions in this article are not 
necessarily an expression of official 
Commission policy. 


As you read through this copy of 
the Journal, it should become 
apparent that membership 
expansion concerns are part of a 
much larger issue. Interwoven 
through our Integration Rule, 
Bylaws, Code of Professional 
Responsibility, and our perceptions 
of the profession are fairly high 
entry barriers, bans on practically 
all effective advertising, subtle 
restraints on innovative delivery of 
legal services, and a touch of the sin 
of hubris. We have tempered our 
pursuit of justice with a heavy dose 
of protected self-interest and 
selective trade restraints. But, we 
are not alone. 

Of the 33 legislatively licensed 
occupations in Florida, one is hard 
pressed to explain in practically any 
occupation exactly where public 
health, welfare and safety are 
threatened by unregulated activity, 
or why a specific degree of 
regulation is needed, or how certain 
educational requirements are 
established. So too, in part, with our 
judicially licensed profession. 

Any limitation imposed on 
membership growth where such is 
unrelated to skill, competence and 
experience merely serves to exclude 
potential competition—keeping 
client fees high—and to deny due 
process to our brethren in other bars 
by unduly hindering their mobility, 
their fundamental right to travel. 
Such state restraints also serve, 
perhaps unwittingly, to protect less 
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efficient practitioners. But 
reciprocity bans are just one type of 
such restraints; advertising bans are 
another. Implementation of an 
abnormally high bar examination 
“pass” curve would be just another 
high entry barrier. 

The larger issue to which 
membership expansion belongs is a 
consideration of the balance 
between public protection and 
occupational freedom. Perhaps it is 
time for some self-enlightened 
review and conceptual change of 
what and who should constitute the 
practice of law in Florida. As Chief 
Justice Burger enunciated for the 
United States Supreme Court in its 
holding in Goldfarb v. Virginia 
State Bar, 421 U.S. 773, 95 S. Ct. 
2004, at 2015 (1975), “The fact that 
the State Bar is a state agency for 
some limited purposes does not 
create an antitrust shield that allows 
it to foster anticompetitive 
practices for the benefit of its 
members.” 

If our professional patina is 
marred by a few apparent 
monopolistic aberrations, it is in our 
best interest to examine such chinks 
in the self-regulatory armor and 
correct what we have wrought. This 
need for change is underscored not 
only by our inherent sense of justice 
but also by an urgency borne in 
external concern. Such thoughts are 
now publicly and responsibly being 
expressed by the Department of 
Justice and the Federal Trade 
Commission, not only about 
lawyers, but about all licensed 
occupations. 

That there is an obvious 
need for some degree of regu- 
latory reform in most licensed 
occupations is becoming an 
accepted point of view for more 
than reasons of merely fostering 
greater competition and personal 
freedom. Lawyers, especially, do 
not enjoy the luxury of anonymity. 
And in light of the “Watergate” 
experience, there is a recognition 
that licensure does not prescribe 
morality or ethics. These are the 
flux of character, easily bent in 
some by a heady dose of self- 
deluding advocacy laced with 
overriding client loyalty. The 
cursory pre-examination character 
inspection, an entrance examination 
that doesn’t test ethics, a possibility 
of subsequent policing for 
violations of the Canons—these are 
not sufficient to the task. The fact 


that fully one-quarter of our dues is 
earmarked for the Clients’ Security 
Fund or the unauthorized practice 
of law program attests, in part, to 
this recognition. 

So, what purpose does the license 
serve if it has the tendency and 
capacity for anticompetitive 
impact and it doesn’t always 
perform its potential function of 
ensuring high ethical standards? 


Why Are We Licensed? 


The rationale for public 
protection via licensure is perhaps 
best expressed by the forensic fleur- 
de-lis that: 1) the mass of potential 
clients doesn’t have sufficient 
information about the competency 
and honesty of individual 
practitioners and thus needs 
protection that licensing can 
provide against the incompetent or 
unscrupulous; 2) the Bar is better 
able to evaluate what should 
constitute acceptable practitioner 
performance than would most 
prospective clients, and therefore, 
should assist in determining and 
establishing certain minimum 
standards of service; and 3) if legal 
rights, duties, obligations and 


If you have not 
been getting 
Corporate Supplies 
within 3 days. 


it’s time to 
order from 


STATE 


SEAL & CERTIFICATE CO. 


1111 So. 30th Ave. - Hollywood, Fla. 33020 


No. BROWARD: 525-2610. 
So, BROWARD: 920-5964 
DADE: 947-9839 


i 
4 
: 
1 
ig 
— 
. 


responsibilities are left to 
unregulated whim of the untrained, 
the ill-prepared, the dilettante or 
the dabbler, their actions could 
have a deleterious effect on us all. 

The first argument—that the 
public lacks sufficient informa- 
tion—is flawed by the very thing 
against which it seeks to protect. 
Because the Bar examination 
merely establishes a minimum 
competency standard in very select 


areas (certainly neither ethics nor 
technical capability), the bare 
license is no index of legal 
competence. Nor is the examination 
structured to uncover or document 
areas or levels of special 
competence. The mere fact a 
license holder may have had a 
superficial understanding of 12 
subject areas, and the assistance of a 
review course to get through an 
examination successfully, does not 
attest to continuing appreciation 
and comprehension of the myriad 
human, conceptual and technical 
factors with which a lawyer must 
deal in those 12 areas and many 
others. 

Fellow practitioners may suspect 
incompetence, clients may sense 
it, but the practitioner who 
never takes part in continuing 
education programs, undertakes 
one-time assignments in unfamiliar 
matters, and devotes most 
cognition to the pursuit of the 
routine may be a client menace 
clothed in the mantle of licensed 
professional. Arguably, if a 
minimum level of competence is 
necessary for public protection, and 
most of us believe it is, then some 
realistic means can be devised to 
encourage and ensure fresh 
thinking and continuing compe- 
tence. Periodic re-examinations are 
not necessarily the exclusive 
answer. 

Are our clients capable of 
deciding and judging competence 
and adherence to ethical standards? 
If not (and that is ostensibly one 
reason why we have to be licensed), 
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we owe it to them to provide 
accurate, current information about 
such things so that they can make an 
intelligent choice. 

The second argument, that the 
Bar should set minimum standards, 
is akin to what marketers proffer in 
the prepackaging paradox of 
grocery shopping. If the 
supermarket has only prepackaged 
vegetables, all uniform in apparent 
quality and of limited variety, the 
shopper is encouraged to purchase 
what is available rather than what is 
wanted, needed or desired. And, if 
all supermarket advertising were 
banned, save perhaps a simple 
telephone book listing, alternatives 
would be effectively eliminated 
from consumer choice. A 
competitive market specializing in 
greater selection or finer quality, 
and no prepackaging, would 
depend precariously upon localized 
word-of-mouth publicity. 

The same is true for the market 
place of legal services. Just as a 
voluntary designation plan appears 
preferable to a nondifferentiated 
scheme, so too is greater public 
communication of a lawyer's 
functional and tangential attributes. 
If attorneys are permitted greater 
latitude to advertise to prospective 
clients in a dignified, honest 
manner, the range of legal services 
available will be better understood 
and more effectively utilized. 
Although some inferior quality 
lawyering will no doubt be offered 
at a lower price, is this more 
harmful than the artificial 
unavailability of any advice and 
counsel? Surely most clients are 
capable of determining what 
quality of service is needed. And for 
those few who can’t perceive what 
help they need, our professional 
sense of decency and fairness 
should suffice to recommend what 
is necessary or proper. 

As to the third argument—that 
unlicensed lawyers might adversely 
affect more than their individual 
client; that we would all ultimately 
suffer—objective evidence of this is 
not manifest. Arguably some 
representation is better than none, 
and even if a notary or a soi-disant, 
paralegal assistant were to perform 
shoddy work, for example, we may 
be able to prevent or at least correct 
the situation by requiring such 
representation to be checked and 
properly verified by a suitably 
certified member of the Bar. 


These arguments, plausible 
though perhaps fundamentally 
unsound and misleading, are 
neither necessarily mutually 
exclusive nor reflective of a more 
pragmatic though unspoken 
rationale. If, for the sake of 
discussion, lawyers have discretion 
to control the supply and ethical 
standards of other lawyers (and we 
do possess such power through our 
Supreme Court, Board of Bar 
Examiners and Grievance 
Committees—all composed 
exclusively of lawyers), we are in a 
position to protect ourselves from 
price competition and realize 
profits from fees in excess of those 
otherwise established by more open 
competition. Moreover, as a well 
organized, mandatory membership 
Bar, we have an inordinately strong 
and respected’ political voice, 
especially considering the 
legislature, judiciary and executive 
are packed with lawyers. The tone 
of this voice can portray unfettered 
discretion or reflect reasoned 
introspection over the way we use 
our largess. 


“If we are to exercise the 
potential of which our Bar is 
uniquely capable, we must not 
shun open, honest and frank 
discussion of the concerns 
raised in this issue...” 


Perhaps it would be _ helpful 
for us to examine all our poten- 
tially competitive restraints in 
light of their time-honored and 
supposed social benefits to the 
public. Careful, open review would 
determine whether or not they are 
still justified to protect the welfare 
of our clients. If self-examination 
reveals that social benefits 
outweight protective costs, and no 
less-restrictive means are available 
to achieve the needed quantum of 
public protection, then none can 
proclaim we have abused the self- 
regulatory power invested in our 
Bar. Self-examination would 
concurrently rejuvenate our public 
image and may reveal a need for 
other internal reforms. Exploring 
our options will help determine 
when, where and how reform might 
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best be accomplished, if it is 
needed. 

So, if the elixir of internal reform 
is to be our revitalizing tonic, it does 
not behoove us to now entertain 
thoughts of stifling membership 
expansion. Any concerted strategy 
to do so without first considering 
the true competitive costs and social 
benefits to be derived could be 
viewed as merely furthering 
restraints upon competition. 
Fledgling impetus toward internal 
reforms might be summarily 
dashed by abuse of our regulatory 
prerogatives. 

To stave encroachment upon 
these, we can, and should, accept 
the responsibility to address 
economic and competitive issues as 
a correlative to our regulatory 
discretion. In doing so, we would 
avoid succumbing to more base 
instincts and inviting retrograde 
evolution. Our Bar is not an 
omnipotent trade association. 
Continual self-examination and 
review will prevent its becoming 
one, and at the very least, will 
counteract the recent erosion of 
public confidence in and respect for 
lawyers. 


An Opportunity to Lead the Way 


Shall we gracefully accept the 
challenge? I believe it would be 
healthy if we recognize a need to 
examine our legal and ethical 
shortcomings. External pressures 
should not be encouraged to usurp 
our discretion. If we are to exercise 
the potential of which our Bar is 
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FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


uniquely capable, we must not shun 
open, honest and frank discussion 
of the concerns raised in this issue of 
the Journal. The opportunity exists 
for our Bar to take a leading role by 
setting an example for all lawyers. 
But, first, we must reaffirm a basic 
precept. 

A distinguishing feature of the 
free enterprise system is our 
philosophy that opportunity and 
education are available to all who 
are capable, not to just an elite few. 
If we allow the law of supply and 
demand to run its course, the need 
for bans and restrictions will be 
unnecessary. When college students 
detect that opportunities are not 
particularly good for neophyte 
lawyers, they will invest their time 
and interest in other pursuits. In the 
immediate future, this may cause an 
“over-supply” of lawyers and an 
unfortunate misallocation of human 
resources. Such is an inefficiency of 
our social system. Yet, in the long 
run, several benefits will accrue to 
our profession and clients. First, 
legal service fees will likely be 
reduced. Second, less adept 
participants and inefficient 
practitioners will leave the 
profession. Third, new methods of 
delivering legal services will 
develop. 

The natural phenomena which 
have generated membership expan- 
sion concerns, if allowed to run their 
course, will be a boon, not a bane 
for us and our clients. If we choose 
to commence resolution of the 
concerns expressed in this article 
and in other articles in this issue, 


Cassettes for Florida Attorneys 


Specially prepared “nutshell” cassettes of the law for Florida attorneys. 


For details regarding the Course and/or cassettes for Florida attorneys, 
contact our national headquarters: 


NORD PUBLICATIONS, INC., 30555 SOUTHFIELD ROAD, SUITE 350, 
SOUTHFIELD, MICHIGAN 48076 PHONE (313) 645-9463 (Call Collect) 


many avenues of approach exist. All 
should be explored. 

One vehicle for renewal could be 
the Bar’s standing committees, 
some of which might have 
specialized interest in or knowledge 
about competitive concerns. If 
several such committees were 
requested to assist the Board of 
Governors in defining potentially 
anticompetitive areas, their 
purview might uncover alternative, 
less restrictive self-regulatory 
measures. 

The task will not be quick and 
easy. If it is desirable to remove 
competitive restraints, we must be 
ever mindful that it serves no 
purpose to eliminate the beneficial 
aspects of examination, registration 
and voluntary designation. Further, 
if restraints are loosened, we need 
to refrain from supplanting them 
with new ones. Implementation of 
any further measures should entail 
the same review process. No doubt, 
if such a competitive impact review 
process is instituted, it will assure an 
absence of new restrictive 
measures. 

Over a reasonable and 
nondilatory interval, such review, 
revision and renewal would leave 
our Bar stronger and our profession 
more respected by those whom we 
are privileged to serve. We can 
show it is possible to function 
effectively without rules or bylaws 
with a potential for restraining 
trade, reducing mobility, stabilizing 
prices, banning advertising and 
denying entry to our brethren in 
other states. oO 


MELVIN NORD 
Director 
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CORPORATION INFORMATION 
SERVICES, INC. 


Exclusively for attorneys, by subscription only and a small fee thereafter based on 
individual request, you have a girl-Friday in Tallahassee to accomplish all your corporate 
requests for information and services. Included in these services, by telephone or written 
communication, you may get on a much faster turn around, name use, reservation, search 
of records, certified copy of document, officers, directors, resident agent and also the 
filing of new charters or other document with the Corporation Division of the Department 
of State. 


Our offices are conveniently located within the Capitol complex one and one-half blocks 
from the Capitol at 216 South Duval. Marion Parker, President (formerly assistant director 
of the Corporation Division), Peggy Parker, Director (formerly secretary to the Director of 
the Division of Corporations), and staff are working together to help provide the attorneys 
of Florida a much faster and more efficient service. 


IN TALLAHASSEE REMEMBER OUR NUMBER. 
IT WILL BE OF REAL VALUE TO YOU. 


Corporation Information Services, Inc. (904) 222-9171 


On the Job Each Day Of The Week For You in Tallahassee is Your Own 
Personal GIRL FRIDAY. ... Call Corporation Information Services for full 
professional, informational and support services exclusively for attorneys. 


Corporation Information Services, Inc. 
Suite 208, Pepper Building 
216 South Duval Street 
Tallahassee, Florida 32303 
(904) 222-9171 


Call collect for Mr. Marion Parker for 
complete information and details of this 
service. Area 904/222-9171 
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Bay County Bar Association 
Russell R. Stewart, President 
P.O. Box 1638, Panama City 32401 


Brevard County Bar Association 
Jere Lober, President 
P.O. Box 517, Rockledge 32955 


Broward County Bar Association 
George A. Patterson, President 
665 S.E. 10th St., Deerfield Beach 33441 


Charlotte County Bar Association 
Guy S. Emerich, President 
P.O. Box 635, Punta Gorda 33950 


Clay County Bar Association 
E. E. Durrance, President 
1279 Kingsley Ave., Ste. 103, 
Orange Park 32073 


Clearwater Bar Association 
N. David Korones, President 
311 S. Missouri Ave., Clearwater 33516 


Collier County Bar Association 
John P. Cardillo, President 
3550 E. Tamiami Trail, 


Coral Gables Bar Association 
William J. Goldworn, President 
285 Sevilla Ave... Coral Gables 33134 


Naples 33940 


Cuban American Lawyers Association 
Mario P. Goderich, President 
7850 S.W. 20th St., Miami 33155 


Dade County Bar Association 
Leland E. Stansell, Jr., President 
19 W. Flagler St., Miami 33130 


Escambia County-Santa Rosa Bar Association 
Thomas Solomon Johnson, President 
P.O. Box 605, Milton 32570 
The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanlon III, President 
P.O. Box 1001, Tampa 33602 


Jacksonville Area Chapter 
John L. Briggs, President 
P.O. Box 59, Jacksonville 32201 


South Florida Chapter 
I. Maurice Miller, President 
P.O. Box 592418, 


West Florida Chapter 
Richard Hill Merritt, President 
314 S. Baylen St., Pensacola 32501 


Flagler County Bar Association 

Leland B. Shaw, President 

P.O. Box 296, Bunnell 32010 
Florida Government Bar Association 


Bjarne B. Andersen, Jr., President 
2337 Limerick Dr., Tallahassee 32303 


Miami 33159 


Florida Keys Bar Association 
Gabriel Mazzeo, President 
P.O. Box 288, Islamorada 33036 


Gadsden County Bar Association 

R. L. Hood, President 

P.O. Drawer 1549, Quincy 32351 
Gulf Beaches Bar Association of 

Pinellas County 

Joseph S. Dumbacher, President 

14953 Gulf Blvd., Maderia Beach 33708 
Hardee County Bar Association 

John W. Burton, President 

P.O. Box 426, Wauchula 33873 


Hendry-Glades Bar Association 
Bernard Alford Wood, President 
P.O. Box 1025, Clewiston 33440 


Hernando County Bar Association 
Daniel B. Merritt, Sr., President 
P.O. Box 907, Brooksville 33512 


PRESIDENTS 


Hialeah-Miami Springs Bar Association 
J. H. Kaiser, President 
49 W. 49th St., Miami 33012 


Highlands County Bar Association 
Andrew L. Kennedy, President 
P.O. Box 1477, Sebring 33870 


Hillsborough County Bar Association 
Ronald K. Cacciatore, President 
725 E. Kennedy Blvd., Tampa 33602 


Homestead Bar Association 
Charles Hayes, President 
922 N. Krome Ave., Homestead 33030 


Indian River County Bar Association 
Charles R. McKinnon, President 
P.O. Box 760, Vero Beach 32960 


Jacksonville Bar Association 
James F. Moseley, President 
1014 Barnett Bk. Bldg.,Jacksonville 32202 


Lake City-Columbia Co. Bar Association 
Frank M. Gafford, President 
P.O. Box 51, Lake City 32055 


Lakeland Bar Association, Inc. 
William O.E. Henry, President 
P.O. Drawer BW, Lakeland 33802 


Lake County Bar Association 
Robert E. Austin, Jr., President 
1000 W. Main St., Leesburg 32748 


Lee County Bar Association 
Morton A. Goldberg, President 
P.O. Box 2366 Fort Myers 33902 


Manatee County Bar Association 
Robert G. Blalock, President 
P.O. Box 469 Bradenton 33506 


Marion County Bar Association 
J. Reginald Black, President 
P.O. Box 24, 


Martin County Bar Association 
Walter M. Meginnis, President 
P.O. Draawer 24, Stuart 33494 


Miami Beach Bar Association 
William E. Shockett, President 
407 Lincoln Rd., Miami Beach 33139 


Ocala 32670 


Mid-County Bar Association 
Edward Murphy, President 
101 N. Clearwater Rd., Largo 33540 


Monroe County Bar Association 
William R. Neblett, President 
P.O. Box 431, Key West 33040 


Nassau County Bar Association 
Arthur I. Jacobs, President 
804 Atlantic Ave., Fernandina Beach 


North Broward Bar Association 
Daniel D. Peschio, Jr., President 
1500 E. Atlantic Blvd., 
Pompano Beach 33060 


North Dade Bar Association 
Ivan S. Benjamin, President 
17166 N.E. 19th Avenue 
North Miami Beach 33162 


Okaloosa-Walton Co. Bar Association 

Albert Grinsted, President 

P.O. Drawer 915, Shalimar 32579 
Orange County Bar Association 

Gregory A. Presnell, President 

P.O. Box 231, Orlando 32802 
Osceola County Bar Association 

Phillip R. Kelley, President 

P.O. Box 1029, Kissimmee 32741 


Palm Beach County Bar Association 

Larry Klein, President 

P.O. Box 3466, West Palm Beach 33401 
Pasco County Bar Association 

Joseph A. McClain, President 

P.O. Box 4, Dade City 33525 


D. W. Perkins Bar Association 
Ernest Jackson, Sr., President 
410 Broad St., Jacksonville 


Putnam County Bar Association 
Arthur Nichols III, President 
P.O. Box. 26, Palatka 32077 
St. Johns County Bar Association 
David G. Conn, President 
St. Johns Co. Courthouse, 
St. Augustine 32084 


St. Lucie County Bar Association 
John T. Brennan, President 
P.O. Box 3779 Ft. Pierce 33450 


St. Petersburg Bar Association 
George F. Wilsey, President 
275 4th St. N., St. Petersburg 33701 


Sarasota County Bar Association 

David G. Bowman, President 

810 First Federal Bldg., Sarasota 33578 
Seminole County Bar Association 

John A. Baldwin, President 

500 E. Hwy. 436, Casselberry 32707 


South Broward Bar Association 
Jack F. Weins, President 
1720 Harrison St., Hollywood 33022 


South Dade Bar Association 
Richard A. Schwartz, President 
10700 Caribbean Blvd., Miami 33157 
South Miami District Bar Association 
William T. Moore, President 
7800 S.W. 57th Ave., South Miami 33143 


South Palm Beach County Bar Association 
Robert D. Chapin, President 
1045 E. Atlantic Ave.,Delray Beach 33441 


Tallahassee Bar Association 
James C. Truett, President 
P.O. Box 669, Tallahassee 32302 


Tri-County Bar Association 
Joseph E. Johnston, Jr., President 
28 S. Brooksville Ave., Brooksville 33512 


Venice-Englewood Section of the Sarasota 
County Bar Association 
William R. Korp, President 
P.O. Box 1744, Venice 33595 


Volusia County Bar Association 
Frank L. Pyle, President 
P.O. Box 3096, Daytona Beach 32018 


West Pasco Bar Association 
Daniel N. Martin, President 
P.O. Box 275, Port Richey 33568 


Winter Haven Bar Association 
J. Julian Bennett, President 
116 W. Central Ave.,Winter Haven 33880 


The Society Of The Bar Of 

The First Judicial Circuit 

Donald H. Partington, President 

21S. Tarragona Ave., Pensacola 32501 
Third Judicial Circuit Bar Association 

Thomas W. Brown, President 

P.O. Box 1029, Lake City 32055 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P.O. Drawer 678, Tavares 32778 
Eighth Judicial Circuit Bar Association 

Charles I. Holden, President 

1240 N.W. llth Ave., Gainesville 32601 
Tenth Judicial Circuit Bar Association 

William A. Sweat, Jr., President 

P.O. Box 3746, Lakeland 33802 
Twelfth Judicial Circuit Bar Association 

William W. Dishong, President 

P.O. Box 66, Arcadia 33821 
Fourteenth Judicial Circuit Bar Association 

Joseph A. Sheffield, President 

P.O. Box 854, Marianna 32446 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 


up to $37,500 in protection for you, 
your employees and eligible family 
members. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Lawyer's Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 


Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and ‘ 
eligible family members. Poe &Associates, Inc. 

P.O. Box 1348/Tampa, Florida 33601 

Telephone (813) 228-7361 

Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


(J Major Medical Expense Lawyer's Liability Disability Income 


(J Life Insurance Package 1) Accidental Death and 
() Hospital Indemnity Dismemberment 
Workmen’s Compensation 


Address 


State Zip 


Telephone Date 
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News and Notes 


BOARD OF TRUSTEES’ MEETING... 
Among actions taken at the December 5, 1975, 
meeting in Orlando, The Board: 

Reappointed Colley, Trumbower and Howell, 
Certified Public Accountants, as auditors of The 
Fund. 

Designated nominees for election to the Board of 
Directors of National Attorneys’ Title Assurance 
Fund, Inc., (the National Fund) to represent the 
Florida Fund: J. Ernest Collins, Paul B. Comstock, 
Thomas L. Henderson, Richard H. Meritt and 
William H. Wolfe. 

Reappointed Sylvester C. Smith, past president 
of the American Bar Association, to represent The 
Fund in liaison with national real estate purchasers 
and mortgage lenders. 

Reappointed J. Lewis Hall, Sr., Fund Legislative 
Counsel. 

Elected general officers: President and 
Executive Secretary - Paul B. Comstock; General 
Counsel - Fletcher G. Rush; Senior Vice President- 
Operations and Assistant Executive Secretary - G. 
Robert Arnold; Senior Vice President-Finance and 
Comptroller and Assistant Treasurer - B. E. Wilder; 
Senior Vice President-Legal and Assistant 
Executive Secretary - Harold A. Drees; Vice 
President-Legal and Chief Title Attorney and 
Assistant Executive Secretary - Robert H. 
Threadgill; Treasurer - William H. Wolfe. 


TWELFTH ANNUAL ASSEMBLY... The 
program for the Fund’s Twelfth Annual Assembly 
of members to be held March 11-13, 1976, at the 
Sheraton-Towers Hotel in Orlando, will include an 
elementary title examination workshop, a panel 
discussion of legal title questions, reviews of recent 
cases and legislation affecting real property law, 
and a discussion of problems relating to mortgage 
foreclosures. 


NATIONAL CONFERENCE OF BAR- 
RELATED TITLE INSURERS ... The 
National Conference, composed of representatives 
of the operating bar-related title insurers, met 
December 4-5, 1975, in Orlando. It voted to open a 
headquarters in Chicago with Douglas E. Miles of 
the Illinois Fund as its executive vice president. G. 


Robert Arnold attended as representative of the 
Florida Fund. 


TITLE NOTE BY A FUND ATTORNEY... 
“Homestead Status and Occupancy” 

For property to acquire homestead status under 
Florida law for purposes other than tax exemption, 


Lawyers’ Title Guaranty Fund 


there must be a family unit, one member of which 
is the head of the family; the property must be 
owned by the head and not exceed the requisite 
size and ordinarily must be occupied by the head 
and the family. However, there are exceptions to 
the occupancy rule that are deceiving. 

In Johns v. Bowden, 66 So. 155 (Fla. 1914), In re 
Estate of Van Meter, 214 So. 2d 639 (2d D.C.A. Fla. 
1968), and other cases, the courts have said the 
family members must live together on the 
homestead. The more correct guideline is that 
there are two basic tests for family headship which 
may be met together or in the alternative: (1) the 
legal duty to maintain arising out of the family 
relationship at law, and (2) continuing communal 
living by at least two individuals under such 
circumstances that one is recognized as the person 
in charge. In other words, there must be a family at 
law, or a family in fact, or both. Crosby & Miller, 
“Our Legal Chameleon, the Florida Homestead 
Exemption,” 2 U. FLA. L. REV. 12, at 24 (1949). 

Thus, property has been held to be homestead 
where the head of the family resided on the 
homestead alone. Being legally obligated to 
support a person as a family member is sufficient to 
make the obligor the head. Osceola Fertilizer Co. 
v. Sauls, 123 So. 780 (Fla. 1929), and Brodgon v. 
McBride, 75 So. 2d 770 (Fla. 1954). Not only does 
the dependent not have to reside on the homestead; 
he or she does not have to reside in Florida. Larsen 
v. Austin, 54 So. 2d 63 (Fla. 1951). 

Estate of Deem v. Shinn, 297 So. 2d 611 (4th 
D.C.A. Fla. 1974), concerned property owned and 
occupied as a home by a single man who lived in it 
alone after obtaining a divorce in Massachusetts. 
His will disinherited his two daughters, one of 
whom was a minor and lived out of state. After 
reviewing evidence showing the father never 
supported his minor child, the court held he was the 
head of a family because he had the legal obligation 
to support his child. The court noted there was no 
precedent to require the child to live with the 
person who is head of the family in order to render 
the latter’s property homestead. Consequently, the 
homestead was not devisable. 

Art. X, Sec. 4(a)(1), Fla. Const. was amended in 
1968 to provide that the exemption on a 
homestead in a municipality is limited to the 
residence of the owner “or his family.” It is 
questioned if this means property occupied by a 
dependent and owned but not occupied by the 
head of the family could have homestead status. 


By Staff of Lawyers’ Title Guaranty Fund, Inc. 
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CALENDAR 


February 12-18—ABA Midyear Meeting, Philadelphia, Pa. 


February 18-21—Organizational Meeting and Seminar for Sports Bar, Ocean 
Manor Hotel, Galt Ocean Mile, Fort Lauderdale. 


February 20—CLE Course on Zoning and Land Use Regulation, Holiday Inn, 
Oceanside, Ft. Lauderdale; Stetson College of Law, St. Petersburg. 


February 20-21—Law Revision Council, FSU College of Law, Tallahassee. 
February 24-25—Parts I & II Florida Bar Examination, Lakeland Civic Center. 


February 25-28—Eighth Medical Institute for Attorneys—Injuries to the Nervous 
System, Americana Hotel, Bal Harbour. For information, contact University 
of Miami Law Center, Coral Gables. 


February 27-28—Florida Bar Economics Committee Seminar, Everglades Hotel, 
Miami. 


March 1-2—First Annual Meeting Conference of Judges of Industrial Claims, Inter- 
national Inn, Tampa. 


March 5—Tax Planning in an Unsettled Economy, Florida Bar Tax Section, 
a Plaza Hotel, Miami; Host International Hotel, Tampa International 
irport. 


March 5-7—F ourth Annual Convention, Young Lawyers Section, The Florida Bar, 
Orlando Hyatt Hotel World, Kissimmee. 


March 11-13—Board of Governors Meeting, The Florida Bar, Sea Island, Georgia. 


March 11-13—Second Annual Seminar, American Title Policy-Writing Attorneys, 
Bal Harbour. 


March 11-13—Twelfth Annual Assembly, Lawyers’ Title Guaranty Fund, Sheraton- 
Towers Hotel, Orlando. 


March 19-20—Law Revision Council, Sarasota Hyatt House Hotel, Sarasota. 


May 25—Part I Florida Bar Examination, Robert Meyer Hotel, Jacksonville. 
June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 


July 27-28—Parts I, II & III Florida Bar Examination, Miami Beach Convention 
Center. 


August 5-12—Annual Meeting American Bar Association, Atlanta. 
October 26—Parts I & III Florida Bar Examination, Jacksonville Civic Auditorium. 
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ST. PAULTITLE STAMPS 
OUT 


We are providing our cus- 
tomers and agents with an 
official SOS stamp. Every C= 
order stamped with SOS { ™ 
will go a long way in aiding 4 ee 


our St. Paul Title Stamp i 

Out Slows Program. _ P We cover 
«J | the state with 
— convenient offices 

Asa part of our and fleet-footed SOS field 

special Stamp Out representatives who are 

Slows Program, we are real live on-the-spot prob- 

committing ourselves to3 lem solvers. 

day delivery for commit- 

ments, and that’s 

a promise 


We're also offering a 
state-wide toll free SOS 
number which will help 
you solve your problems 
even sooner. § 


We hereby pledge 

to provide all customers 
with the very best service 
and hereby affix our names 

as members of the SOS 
team which has taken the oath 
to help Stamp Out the Slows. é 
So call our toll-free number or write our 

Division Office for more on our SOS program. 


301 Pierce Street 
Clearwater, Florida 33516 PALI 
Toll-free phone (800) 282-0103 INSURANCE CORPORATION 
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Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain “‘bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day .. . 
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for lawyers 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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